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Tue New York Court of Appeals has 
rendered a very important decision re- 
garding what shall be taken as the basis 
of value in assessing the capital stock of 
corporations under the law of 1857. In 
general, stockholders in corporations 
are not taxed for their stock, but the 
corporation is taxed upon its capital 
stock. There is a special system, how- 
ever, applicable to national and state 
banks. The general plan of bank taxa- 
tion contemplates, not a tax upon the 
capital stock as such, but an including 
of the shares in the valuation of the per- 
sonal property of the individual share- 
holder, who is personally taxed. 

In the case before the court a trust 
company—trust companies being taxed 
as corporations and not as banks—had 
been assessed upon its capital stock, the 
basis of value taken being the market 
value of its shares, which were selling at 
a premium of over $500 for each share 
of $100. The assessors took that valu- 
ation as the ‘‘ actual value ” of the com- 
pany’s stock liable to taxation instead of 
its own proved and established value. 
The sworn statement of assets and lia- 
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bilities presented by the company showed 
nothing subject to assessment. The as- 
sessors did not doubt the truth of the 
statement, but deemed it immaterial. 
The law of 1857 authorizes the assess- 
ment of the capital stock and surplus at 
its actual value. 

The first inquiry before the court was, 
what was the precise thing to be valued ; 
the capital stock of the company, or the 
capital stock held in shares by the cor- 
porators? Thecourt discusses at length 
whether these two things are identical 
or equivalent. It holds they are not: 
Among other reasons given, illustrative 
of the distinction, are the following: 


The property of every company may consist of three 
separate, distinct things, which are its capital stock, 
its surplus, its franchise; but these three things, sev- 
eral in the ownership of the company, are urited in 
the ownership of the shareholders. The share stock 
covers, embraces, represents all three in their totality, 
for itis a business photograph of all the corporate 
possessions and possibilities, A company also may 
have no surplus, but on the contrary, a deficiency 
which works an impairment of its capital stock. Its 
actual value is then less than its nominal or par value, 
while yet the share stock, strengthened by hope of the 
future and the support of earnings, may be worth par 
or even more. 


And the court finds reasons in abun- 
dance for the conclusion that by the 
phrase ‘‘ capital stock,”. the statute 
‘means not the share stock, but the 
capital owned by the corporation.” 

Then proceeding to discuss the ques- 
tion of the right of the assessors to 
adopt as the taxable valuation, the value 
of the shares, totally disregarding the 
value of the company’s capital, the court 
asserts the following three things: 
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ist. The court has never decided, eithcr by a direct 
determination or by necessary implication that the 
law of 1857 authorizes the imposition of a tax upon any- 
thing else than the actual capitai of the corporations 
together with their surplus 

2d. The prec'se question whether the capital of the 
companies or the share stock of the shareholders forms 
the basis of valuation and the thing to be assessed, 
has not been heretofore formally and distinctly pre- 
sented; and 

34. All seemingly erroneous expressions of opinion 
are corrected at once when they are referred to the 
permissible conditions under which the value of the 
share stock in the market may be referred to, not as the 
thing to be valued and assessei, but as an aid or help 
in discovering the value of the other and different 
thing which is to be valued and assessed. 


So asserting, the conclusion is reached 
that the assessment of the capital stock 
of the trust company made upon the 
basis of value of the market value of the 
shares, in the face of the established 
value of the capital, should be canceled, 
Says the court: 


Knowing with certainty the value of one thing, 
they claimed the right to affix to it the larger value of 
a different thing. * * * The right asserted isa dis- 
cretion in the assessors at their free will to assess cor- 
porations upon and at the value of their capital and 
surplus, or upon and at the value of the share stock, 
independently of established facts and whenever they 
please. The law gives them no such discretion. 


THE supreme court of Iowa has de- 
cided that a note payable to ‘‘ Charles 
R. Whitesell e¢ a/ or order” is not ne- 
gotiable either at common law, or under 
the state statute. Whitesell and certain 
other parties sold a piece of land, and 
the purchaser gave his note, secured by 
mortgage, for part of the purchase price, 
Instead of specifying all the sellers 
as payees, one only was named, and the 
term ‘‘ e¢ a/” was used to represent the 
others. The note was transferred to a 
bona fide holder for value, before ma- 
turity. Seeking to enforce it against 
the makers, a defense, good against the 
payees, was interposed, and the case 
turned upon the question whether the 
instrument was or not negotiable and 
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enforceable free from equities by a sub- 
sequent hoider. The court holds the 
instrument non negotiable, because of 
want of certainty as to the payees, re- 
versing the district court. 

Bankers or other purchasers or dis- 
counters should take note of the non- 
negotiable quality of instruments so 
payable and their consequent subjection 
to equities between original parties. 


THE novel point has been raised on 
behalf of the depositors of the defunct 
Keystone bank, that the national gov- 
ernment is responsible for their losses 
on the theory that they were caused by 
the misleading statements of its agent, 
the national bank examiner. The fol- 
lowing resolutions were presented at a 
recent meeting of depositors, and re- 
ferred to the Executive Committee; 


Whereas, It is the rule of law that a principal is re- 
sponsible to third parties for loss, damage, or injury 
maintained through the malfeasance, negligence, or 
omission of duty by his agent; and 

Whereas, The loss accruing to the depositors of the 
Keystone National Bank is apparently due to the neg- 
ligence or incompetence of an officer in the paid em- 
ploy of the United States Government; therefore be it 

Resolved, That we consider the United States Gov- 
ernment accountable for the losses which we have sus- 
tained as depositors in the Keystone National Bank, 
and we hereby authorize the Executive Committee of 
this association to employ counsel and take such ac- 
tion as may be deemed advisable for securing the full 
amount of money on deposit to our credit in said 
bank. 


In a case from Massachusetts, pub- 
lished herein, certificate of protest of a 
notary of another state is held sufficient 
proof of dishonor of a promissory note 
in an action against the indorser in Mas- 


sachusetts. Our readers will remember 
a recent decision in Virginia where the 
certificate of a New York notary was 
held inadmissible to prove dishonor in 
the courts of Virginia, and an indorser 
consequently discharged, because the 
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Virginia statute made no provision for 
the recognition of the notarial certificate 
in such a case, and the note was not a 
foreign bill of exchange, where the for- 
eign notary’s certificate would be proof 
of dishonor by virtue of the common 
Jaw. The Virginia case is open to crit- 
icism on the ground that a note indorsed 
in Virginia, payable in New York, is in 
effect a foreign bill of exchange, and as 
such its dishonor can be proved by the 
certificate of protest of a New York 
notary, without the aid of any statute. 


Tue wide conflict between the courts 
of different states upon many points of 
banking law—a notable illustration of 
whick appears in the present issue—pre- 
sents a situation calling for remedy. 
Uniformity and simplicity in the law is 
highly desirable, but it cannot be had at 
the hands ot the courts. Sooner or 


later, it is hoped, things will take such 
shape that a uniform system of rules, 
governing the most important of bank- 
ers’ transactions, will universally pre- 
vail, where now there is disagreement 
and difference. 


THE NO PROTEST SLIP. 


HE effect of the ‘‘no protest” slip 

upon drafts is a most vital one to 
all bankers. The collecting bank by 
failure to protest such items, when re- 
‘ceived through other banks, without in- 
‘structions, may incur liability, It ‘is 
rather remarkable that no adjudicated 
‘case can be found, and in the unsettled 
‘condition of the law on the subject, 
bankers should at the very earliest op- 
portunity have the question definitely 
settled by some thoroughly considered 
case in a court of last resort. The ar- 
ticle published by the editor in the 
BANKING Law JouRNAL, under date of 
January rst, 1890, is one of much merit, 
but the conclusions there reached are 
not, in my judgment, sound. If the 
words ‘‘no protest, tear off before pre- 
senting,” or words to that effect, on the 
slip, are in themselves an express waiver 
of protest, then the drawer and in- 
dorsers are not entitled to notice and 
the collecting bank should not protest. 
But if those words are not a waiver, 
protest is necessary. 


The question then resolves itself into 
a proper construction of the words ‘no 
protest, tear off before presenting.” If 
there was a universal custom among 
bankers and business men to regard 
those words as an express waiver of pro- 
test, it would doubtless have great 
weight upon the court in determining 
their meaning, but no such custom pre- 
vails. They are held by some bankers 
to be meaningless, and by others a suffi- 
cient instruction not to protest. 

‘“‘Waivers. of protest” are always 
strictly construed and should never ex- 
tend beyond the fair import of the terms 
used. Freeman v. O’Brien & Cash, 38 
Iowa, 406. ‘*It is not desirabie in a 
mercantile community, that defaults to 
pay bills or notes when due should be 
kept secret. It enables insolvents to 
maintain a false credit. We have had 
cases before us in which waivers of pro- 
test have been the means of misleading 
the public as to the real situation of 
parties, and producing great injury 
thereby; and this is a strong reason for 
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holding to the old rule, and not en- 
couraging waivers of protest by giving 
them a large construction.” Bird v. Le- 
Blanc, 6 La.fAnn. 470. Testing the 
words ‘‘ no protest,” on the slip, by the 
rule above stated, they constitute no 
waiver. 

Therefore I think the only safe rule 
for banks to follow is to protest all 
items unless otherwise instructed in the 
letter of transmission. 

H. R. Bovp. 
Mempuis, Tenn. 
July 8, 1891. 





The question of the sufficiency of a 
**no protest” slip printed on the end of 
a draft, as an instruction not to protest, 
in the absence of any instruction in the 
letter of transmission, was gone into 
quite thoroughly in our issue of January 
I, 1890. 

The main portion of that article is 
here re-produced for many new readers. 
It proceeds as follows: 

The question presented, whether the 
no protest slip is, of itself, a sufficient 
instruction to omit protest, and can 
safely be followed, arises in the relation 
of principal and agent, and is obviously 
a question of fact and not of law. A 
collecting bank stands in the relation of 
an agent to the owner, or other trans- 
mitting party, and like any other agent 
employed to do an act by a principal, 
should follow, and would be protected 
in following the latter’s- instructions. 
While in special instances an agent or 
attorney, performing an act for a princi- 
pal, must be authorized and instructed 
by writing, under seal, attended with 
certain formalities, as, for example, in 
the conveyance of real estate, in ordi- 
nary commercial transactions, no par- 
ticular form of instruction is requisite, 
and whether given by letter, word of 





mouth, or otherwise, the instruction 
would be equally valid. 

This being the law of the subject, the 
inquiry is reduced to the simple ques- 
tion of fact, whether a no protest slip is 
an instruction at all from principal to 
agent, not to protest. If it is an in- 
struction at all, it is a sufficient instruc- 
tion. To the determination of this ques- 
tion must be brought, not principles of 
law, but other considerations. The ob- 
ject of such slip must be inquired into, 
the reason for its use, its utility, and 
whether, practically, the meaning con- 
veyed is sufficiently clear and unequivo- 
cal to admit of no doubt as to the inten- 
tion of the principal. A uniform usage 
of bankers to regard the slip as a suffi- 
cient imstruction would be of great 
weight, but the usage, or understanding 
of the banking community is not uni- 
form. 

The object which the drawer of a draft 
has in view, when he makes use of a 
form whereon a no protest slip is printed 
is to convey an instruction to the col- 
lecting bank not to protest the draft, so 
that if the drawee refuses, to honor it, 
the draft may be returned to him with- 
out protest, and he will save the cost. 
The same direction might be embodied 
in a letter, or if the parties were located 
in the same place, might be given by 
word of mouth. The no protest slip, 
however, bas practical advantages over 
these other methods, for a verbal in- 
struction might be forgotten, or a letter 
mislaid, while the no protest slip is a 
convenient form of perpetuating the in- 
struction in connection with the draft, 
up to the very time the presentation is 
made. 

The object and utility of the no pro- 
test slip as an instruction to protest 
being apparent, it is difficult to see why 
it does not as clearly express the inten- 
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tion of the owner to direct an omission 
of protest, as if he took the pains to 
write tothateffect. It might be claimed 
that as collection items are generally en- 
closed with letters of transmission, in 
which they are mentioned, and in which 
any direction to omit the ordinary course 
is generally contained, an absence of 
such direction must be regarded as evi- 
dence of an intention to have the draft 
protested, notwithstanding that a no 
protest slip isattached. But it must be 
remembered that a letter is not the only 
means by which an instruction from 
principal to agent may be conveyed, and 
while the practice is constant to send 
instructions by this means, it does not 
follow that an instruction may not be 
effectually given in another or different 
form. Equally might it be said that a 
principal who was in the habit of giving 
orders to his broker by letter, could not 
change his method, and transmit a valid 
direction to buy or sell, by telegraph. 
The intention to be gathered from the 
use of a no protest slip, in the absence 
of instruction by letter, should rather be 
that the sender desired protest omitted, 
and simply adopted a different form of 
instruction for that purpose; for, if he 
intended the protest should be made, 
clearly he would not have permitted the 
slip to remain on the draft, undetached. 
It is not reasonable to assume that the 
no protest slip means nothing at all, 
and that its use by the drawer has been 
without intention to direct that protest 
be omitted. Unless that be assumed, 
the conclusion must follow, judging 
from the nature and language of such a 
slip, and the purpose for which it is 
used, that it is an instruction from 
the drawer or owner, to the agent for 
collection, not to protest the draft; and 
. is sufficient in form to be so treated. 

Having reached this conclusion, and 
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that a collecting bank would be safe in 
omitting protest, and that the transmit- 
ting bank or owner would not be charge- 
able with the cost, if made, certain 
other matters in connection with its use 
may now be stated. So far, our remarks 
have proceeded in view of the ordinary 
case wherein a no protest slip is used, 
namely, where the draft is transmitted 
by the drawer or his agent, directly to 
the collecting bank, without the inter- 
vention of indorsers for value. 

But should the draft with such a tag 
attached pass through the hands of in- 
dorsers for value before reaching the 
collecting bank, how would it then be 
regarded? Ofcourse, these latter would 
have the right to detach it in transit, 
and thus have protest made, but if this 
was not done, would they be regarded 
as waiving the necessity of protest, and 
be liable on the draft notwithstanding 
protest was omitted and notice not given? 

This question is of importance more 
in the light of the liability of prior in- 
dorsers to subsequent holders where 
protest has been omitted, than in the 
liability of a collecting agent to his prin- 
cipal, for the slip being a sufficient in- 
struction from the last holder to his 
agent, the latter would be protected in 
omitting the protest, although the prin- 
cipal might thereby lose his recourse 
upon prior indorsers, But we do not 
think such recourse would be lost. By 
the act of indorsing and forwarding the 
draft with the instruction printed on the 
end, it is reasonable to presume that the 
indorsers concurred and joined in the 
direction not to protest,and consequently 
waived the necessity thereof. By trans- 
mitting the draft, with the instruction 
attached, the instruction and consequent 
waiver, must be regarded as emanating 
from them, equally as from the drawer 
first issuing the paper. 
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Not only from the reason of the thing, 
however, but from the principles an- 
nounced in analogous cases, does it seem 
clear that the indorser, transmitting a 
draft with a no protest slip attached, 
would be held to have waived protest. 
Decisions are numerous that a waiver, 
embodied in a negotiable instrument, 
enters into the contract of every party 
who signs it, whether drawer or in- 
dorser, and they are all bound thereby. 
And even where the waiver cannot be 
regarded as incorporated, strictly, in the 
body of the writing, but is neverthe- 
less on the instrument, (such as the case 
of the no protest slip) it will be held 
binding as a waiver. 

Thus, in Farmers’ Bank v. Ewing, 78 
Ky., 264; E. was the holder and payee 
of a note executed to him by J. and 
others, and indorsed it before maturity 
to the Farmers’ Bank, in these words: 
**Pay to the Farmers’ Bank of Ken- 
tucky, value received. J. R. Ewing.” 
On the back of the note also appeared 
this printed matter: ‘‘The indorsers 
waive presentment, protest and notice 
of dishonor.” This indorsement was 
not signed by E., and was entirely dis- 
connected from the indorsement to which 
his signature appeared. No notice of 
dishonor was given toE. The Farmers’ 
Bank sued E. as indorser, and he claimed 
that he was not liable by reason of a 
want of protest and notice of dishonor; 
that, although the printed words were 
on the back of the note when he signed 
it, they were not subscribed or regarded 
as amounting to anything whatever. 
The bank, on its part. claimed that, by 
E.’s indorsement of the note, he had 
‘made himself a party to the printed 
matter, and had waived notice of dis- 
honor. The lower court gave judgment 
for E., but, on appeal, this judgment 
was reversed, and the court said: 
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The only question in this case is, did the 
printed matter form any part of the contract be- 
tween the indorser and the bank? If the words 
relied on as a waiver of the rights of the indorser 
had been written by the latter at the time it was 
discounted by the bank, there can be no doubt 
that it must be regarded as constituting a part 
of the contract, and, ifso, we see no reason why 
the printed matter, if on the paper at the 
time he indorsed and discounted it to the bank, 
should not have the same effect. The only evi- 
dence is that the printed matter was there when 
the paper was delivered, and, if so, the bank 
had the right to regard it as a part of the con- 
tract of indorsement. It relates directly to the 
liability of the indorser, and, if found on the 
back of the paper, must be considered as much 
a partof his obligation as if inserted on the face 
of the paperassigned. The note is made paya- 
‘ble to the appellee who has indorsed it to the 
bank, with the statement upon it that the in- 
dorsers waive presentment, protest and notice. 
It must be presumed that the parties knew of 
the memorandum when the contract of indorse- 
ment was executed; and when on the paper at 
the time of the indorsement, it cannot be disre- 
garded because of the ignorance of the appeilee 
as to its legal effect. ‘‘ Daniel on Negotiable In- 
struments” says:‘‘ lt seems that the purport of 
the instrument is not only to be collected from 
the four corners, but from the eight corners; a 
memorandum on the back affecting its operation 
being regarded the same as if written on its 
face. While this may be stating the rule too 
broadly, it must, nevertheless, be presumed that 
the parties regarded the printed matter as a part 
of the contract, so far as it affects the indorser, 
and as a waiver of the latter’s right to notice. 
That which is written on the back of a note, as 
well as that written on the face, if relating to 
the contract, becomes part of it, and a construc- 
tion must be given the whole instrument in or- 
der to determine the liability (Daniel on Nego- 
tiable Instruments, pages 121, 122.) This, of 
course, has reference to what appears on the 
note at the time of its execution and delivery, 
and not tosubsequent memorandums or altera- 
tions placed upon it. Any words written on an 
instrument which qualify and restrain its opera- 
tion constitute a part of the contract (13 Picker- 
ing, 168). The word ‘facilities’ written on the 
margin of a note, was held to constitute a part 
of the note (14 Mass. 722). The words ‘foreign 
bills,’ written underneath the note, were held to 
constitute a part of it (4 Mass, 245). 
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From the principle of the foregoing 
decision, and from the reason of the 
thing, the conclusion seems warranted 
that the indorsers for value, transmit- 
ting a draft with ano protest slip printed 
thereon, will be deemed to have waived 
the necessity of protest, and will be lia- 
ble notwithstanding its omission. 

To the conclusions reached as to the 
sufficiency of the no protest slip as an 
instruction to a collecting bank, as well 
as its effect as a waiver by indorsers of 
the necessity of protest, it may be of 
interest to append a brief statement of 
how requests not to protest are regarded 
and regulated in certain European coun- 
tries. Thus in Germany the Code of 
Bills of Exchange, by its 42d article, 
provides: 


A request not to protest (e, g. ‘‘without pro- 
test,” ‘‘ without costs”) amounts to a waiver of 
protest, but not to a waiver of the due present- 
ment. Such request does not relieve the party 
from his liability for the costs of protest. 


This clause evidently has reference to 
the liability of a prior to a subsequent 
holder and owner of the instrument; de- 
clares that by requesting an omission of 
protest, he waives his right thereto; and 
that if a subsequent holder chooses to 
make protest, the prior party must pay 
the cost. It does not contemplate the 
request in the light of a direction from 
the owner to his agent, in which latter 
event the agent would be obliged not to 
protest, and the owner relieved from 
the cost. The clause, however, is useful 
by analogy, as showing that the words 
‘twithout protest,” which are almost 
the equivalent of ‘‘ no protest,” import 
a request not to protest, and are bind- 
ing as a waiver on all parties to the 
draft, 

Also in the English work of Chitty on 
Bills (11th edn.) at. page 120, it is said: 
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A drawer also may add a request or direction 
that, in case a bill shall not be honored by the 
drawee, it shall be returned without protest or 
without expense by subscribing *the words" ‘“‘re- 
tour sans protet” or ‘‘sans frais;” and in this 
case—the omission of the holder to protest hav- 
ing been induced by the request of the drawer— 
he, and perhaps the indorsers, are estopped 
from resisting payment on that account; and 
thus the expense of protest is avoided. Citing 
2 Pardessus, 341. 


Also in Byles on Bills (English) 7th 
edition, Sharswood, p. 265, occurs this 


language: 


And it is said that where the drawer adds a 
request or direction that, in the event of the bill 
not being honored by the drawee, it should be 
returned without protest by writing the words 
‘retour sans protet” or ‘‘sans frais,” a protest 
against the drawer and perhaps against the in- 
dorsers is unnecessary. Citing ,2 Pardessus, 
540. 


The authority for these statements is 
derived from the French law. Equally 
with the provision in the German Code 
they have in view the omission of pro- 
test with reference to the liability of 
prior to subsequent parties; and do not 
treat of the direction in the light of the 
duty of a collecting agent to his princi- 
pal. Bearing upon the liability of the 
indorsers, however, these statements 
fortify, by analogy, the previous conclu- 
sion reached that the indorsers, by trans- 
mitting a draft with a no protest slip 
attached, waive the necessity of protest 
as a condition of their liability. 

While we have these brief mentions 
abroad of the methods which drawers 
take to save the cost of protest, and 
their effect; in this country, the no pro- 
test slip has not as yet attained the dig- 
nity of recognition by a text-writer, not 
to mention legal decision or legislative 
enactment. We think there is no ques- 
tion, however, but that 
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1. A no protest slip is a sufficient instruction 
not to protest, and can safely be followed; 

2. That a collecting bank disregarding it can- 
not collect, nora sending bank or owner be ob- 
liged to pay to a collecting agent, the protest 
fees, where protest is made contrary thereto; 
and 

3. That indorsers, indorsing and delivering 
paper.with such a slip attached, waive the ne- 
cessity of protest, and are bound, notwithstand- 
ing its omission. 


The above were the conclusions reach- 
ed upon our former consideration of this 
subject. The views expressed were not 
intended to be dogmatic, but a simple 
inquiry into the legal standing and ef- 
fect of the no protest slip. The conclu- 
sion that the slip is a waiver of protest 
by indorsers is controverted in the arti- 
cle from our Tennessee contributor be- 
cause waivers of protest must be “‘strict- 
ly construed and should never extend 
beyond the fair import of the terms 
used.” Tested by this rule of construc- 
tion, the words ‘‘ no protest” are said 
to constitute no waiver. 

But if we give the words any meaning 
at all—and why should they be held 
meaningless?—their import is that the 
draft is not to be protested. A strict 
construction of these words must ex- 
tract that meaning from them. Says 
Daniel at § 1090 concerning waiver of 
presentment: 


The waiver may be either verbally or in writing; it 
may be expressed in totidem verbdis, or inferred from 
the words or acts of the party; and it matters not 
what particular language may be used, so that it con- 
veys the idea that the presentment at maturity is dis- 
pensed with. The like observations apply to the pro- 
test and notice. 


Do not the words ‘‘no protest” con- 
vey the idea that protest is dispensed 
with? They are equally as effective in 
portraying this idea as if the longer 
phrase were employed: ‘‘ Do not pro- 
test this draft.” 


Conveying this idea, and printed on 


the end of a draft, are they not binding - 


on the indorsers through whose hands 
the draft passes? Will not each indorser, 
being in effect a new drawer, and issuing 
the draft with the instruction not. to 
protest printed thereon, be held to issue 


‘ and concur in the instruction? On the au- 


thority of the cases cited above, will not 
the no protest slip, printed on the mar- 
gin of the draft at its inception, be held 
to enter into the contract of the indorser 
and make him liable without protest? 
To each of these inquiries the answer 
which it would seem reasonable a court 
would make, is yes; and our view of the 
legal effect of the no protest slip has 
undergone no change. At the same time, 
the uncertainty of the law is proverbial, 
and the recommendation of our contrib- 
utor that it is to the interest of bankers 
to obtain an early judicial settlement of 
this vexed question has our hearty con- 
currence. 

Apart from the legal standing of the 
no protest slip, and speaking from a 
practical standpoint, the use of this form 
of instruction is objected to by many 
bankers. The Mississippi Bankers’ As- 
sociation, in recommending certain rules 
to its members for the conduct of cor- 
respondence, included the following: 


Second. That in forwarding any paper on which 
protest has been waived, directicns not to protest 
shall be embodied, in writing, in the letter of trans- 
mittal, and the question of the duty of the collecting 
bank not left dependent upon a mere memorandum 
ticket which may become detached and thus lead to 
complications and errors. 


The practical side of the question— 
the utility or non-utility of the no 
protest slip as a sole instruction not to 
protest—will not now be gone into. 
This article will close with the conclu- 
sions regarding the legal effect of the 
slip, above reached, 
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COLLECTING BANK’S LIABILITY FOR DEFAULT OF CORRE- 
SPONDENTS. . 


The two Rules of Liability. 

Bankers who receive for collection 
commercial paper payable at distant 
places are, in different localities, in the 
absence of special agreement, governed 
by two distinct rules with respect to 
their liability for the negligence or de- 
faults of the correspondents whom they 
employ, each rule adhered to by many 
courts. These rules are, broadly stated: 


1. A banker receiving commercial paper for 
collection is responsible for the defaults of the 
correspondents whom he selects to effect the col- 
lection. 


2. A banker who has used due care in select- 
ing a suitable correspondent, is not responsible 
for the latter’s defaults. 


Among the more prominent adherents 
of the first, or insurance, doctrine of re- 
sponsibility, are the courts of the 
United States, England, and New York, 
and the same doctrine has recognition 
by the courts of other states. The 
courts of Illinois, Iowa, Tennessee, 
Kansas and a number of other states 
favor the second rule. It is not pro- 
posed to discuss the merits or policy of 
the respective rules of responsibility. 
If the doctrine of absolute liability for 
the acts or defaults of correspondents 
imposes too onerous a burden upon the 
first banker, in view of lack of sufficient 
compensation for labor and risk, it is 
open to him to change his liability by 
special agreement with those for whom 
he collects. Any special contract or 
understanding between the parties gov- 
erns, It is only in the absence of 
agreement that the law implies a con- 
tract and a liability. 


Review of Latest New York Decision. 
It is proposed here merely to review, 
for purposes of instruction, a late de- 
cision* by the highest court in New 
York, announcing the general doctrine 
of absolute liability for the default of 
correspondent, which contains certain 
special features worthy of note. A 
Tennessee bank received for collection 
from the owner, a New York bank, a 
draft on Texas, which it forwarded to 
its correspondent at that place. The 
correspondent collected and remitted to 
Tennessee by its draft on New York. 
The Tennessee bank forwarded this 
draft to New York for collection, but 
the Texas drawer had failed and it was 
not paid. Notwithstanding that New 
York is one of the strongholds of the 
doctrine of absolute responsibility for 
correspondents defaults, the appellate 
branch of the supreme court, consisting 
of three justices, unanimously held the 
Tennessee bank not liable to the New 
York owner. It will be interesting to 
briefly inquire into their reasons, al- 
though the judgment is reversed by the 
court of appeals. 
Does aceasta Stone to all of Corre- 


spondents faults, or to those only 
Caused by his Misconduct? 


The lower appellate court stated the 
question for decision thus: 


It has not been maintained or charged that the de- 
fendant had become involved in any wrong, inatten- 
tion, or carelessness, but that where the proceeds of a 
collection of this nature have not been realized by the 
holder of the paper, the collecting agent will neces- 
sarily be liable for the loss. And whether that is the 
legal rule to be applied is the point upon the determin- 
ation of which this appeal must depend. 


The court then reviewing the decisions 
wherein the rule holding the first bank 


* Decision elsewhere re 
+ See decision, 12 N. Y. 


rted in this JOURNAL. 
upp. 864. 
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absolutely liable for default of corre- 
spondent had been announced, declared : 


In these cases there was a distinct act of misconduct 
or neglect producing the loss, on which the liability 
was directly placed; while in the present case there 
was neither wrong, inattention nor carelessness on 
which the liability of the defendant could be placed, 
but the prevailing mode of transmitting the funds 
collected was adopted and followed. 


And so stating, the lower court de- 
clared its conclusion that there was no 
well-sustained principle declaring the 
liability of the collecting bank under the 
facts of the case. It will be seen that 
the court made a distinction between 
cases of default caused by negligence or 
misconduct of the correspondent, and 
cases of loss because of simple insol- 
vency, without other negligence or mis- 
conduct, and limited the first collecting 
bank’s responsibility to the former class 
of cases. The court of appeals refuse 
to recognize any such _ distinction. 
They say: 

It is difficult to see upon what principle the defend- 
ant (the first collecting bank) could be held liable if 
Adams & Leonard, its agents, had carelessly failed to 
collect the draft, or had collected it, and then pur- 
posely misappropriated the proceeds thereof, and yet 
not liable for their failure to pay over the proceeds in 
consequence of their unexplained insolvency. Upon 


what principle can the defendant be held liable for 
one default of its agents, and not for every default? 


And the court further points out 
several cases wherein the insolvency of 
the correspondent has not shielded the 
collecting agent from responsibility. 

We thus see the rule of absolute lia- 
bility of a collecting bank for the de- 
fault of its correspondent re-affirmed by 
the highest New York court and its op- 
eration held to extend, not only to cases 
where the correspondent has been 
guilty of some negligence or miscon- 
duct, but to cases of simple insolvency, 
without more, as well. 


First Bank’s Responsibility in Trans- 
mission of Proceeds. 


The distant collection being made, 
the Texas correspondent transmitted 
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the funds to the Tennessee bank by its 
draft on New York, but, having failed, 
the draft was dishonored. To transmit 
the funds a draft was necessary, and, 
the correspondent being in good credit, 
the lower court considered that the re- 
ceipt of this draft was a sufficient 
collection by the first bank, and the 
continued responsibility for its payment 
should rest with the original owner. 
The authority relied on was the case of 
Indig v. National City Bank,{ decided in 
1880 by the New York court of appeals. 
An owner deposited with a New York 
bank for collection, the promissory note 
of A, made payable at the Bank of Low- 
ville, N. Y. The collector mailed the 
note direct to the Lowville bank and re- 
ceived in return its draft in payment, 
which it proceeded diligently to collect, 
but the Lowville bank failed and its 
draft was dishonored. The owner sued 
The 
court ot appeals, three judges dissenting, 
held that no negligence was shown; 
that the collector had pursued the ordi- 
nary mode in mailing the note to the 
Lowville bank; that if it had mailed it 
to an agent in that place who had pre- 
sented the note and received the cash, it 
would have been his duty to transmit 
the funds to New York, and this the 
agent might have done by purchasing a 
draft for that purpose from the Bank of 
Lowville which was in good credit. 
This would have created the same posi- 
tion as taking the Lowville bank’s draft 
in the first instance, which was justifi- 
able and proper. The Bank of Lowville 
was not regarded as agent of the collec- 
tor, but as agent of the maker in paying 
the note. 

The court of appeals in the present 
case points to the fact that the /ndig 


the collecting bank for negligence. 


t 80 N. Y. 100. 
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case was decided by a divided court; 
states that its doctrine should not be 
much extended; but declares that the 
views therein expressed do not conflict 
with the view of the liability of the col- 
lecting bank for its correspondent’s de- 
fault, now announced. The _ court 
points out that the conclusion in the 
Indig case was reached by holding that 
the Bank of Lowville was not the agent 
of the collector but the agent of the 
maker of the note; and that if it had 
been the agent of the collector, the 
latter would have been liable. In the 
present case, the Texas correspondent 
being the agent of the first collecting 
bank, the latter was responsible for its 
correspondent’s draft. Continuing, the 
court says: 


If Adams & Leonard (the correspondents in default) 
had purchased a draft of the Dallas bank, and sent 
that to the plaintiff (the owner of the collection item) 
or if they had sent the draft to the defendant (the first 
collecting bank) and the latter had then sent it to the 
plaintiff, then, according to the doctrine of /ndig v. 
Bank, the defendant would not have been responsible 
for the continued solvency of the Dallas Bank. 


The conclusion arrived at, we see, is 
that under the rule making the first 
bank liable for the defaults of its corre- 
spondents, the liability extends to in- 
surance of the draft of the correspondent 
although in good credit, drawn to 
transmit the funds; while the liability 
ceases where the draft of any other and 
non-agent bank in good credit, is taken 
for that purpose. 


Conflict of Law. 
The law of Tennessee and the law of 


New York governing the liability of the 
first collecting bank for the default of 
its correspondent differ, Tennessee 
holding the collector non-responsible for 
the correspondent’s detault, but only re- 
sponsible for the selection of a suitable 
sub-agent. The contention was made 
by the collecting bank that the contract 
with the New York owner was governed 
by the law of Tennessee, under which it 
was not liable. The court of appeals on 
this branch of the case holds that the 
law of Tennessee, not being statute law, 
is not binding on it, even were the con- 
tract a Tennessee one; but it further 
holds that—(1) there being insufficient 
proof to show where the contract was 
made or had its inception; and (2) the 
place of performance being Texas and 
New York—in any view the contract 
cannot be treated as a Tennessee con- 
tract, subject in any way to the laws of 
that state. 

It is hoped that the review of this case 
by bankers will be of practical aid in 
calling to their attention the rules of 
liability under which they make collec- 
tions, and will impress upon them the 
desirability of committing to writing, in 
form of special contracts or agreements 
with those for whom they act, the terms 
and conditions of their duty and their 
liability. Too much should not be left 
to the uncertainty of the law. 


DILIGENCE OF COLLECTING BANK. 


The case noticed in the previous article 
related to the responsibility of a bank 
with whom paper was deposited for col- 
lection, for the default of its correspond- 
ent. Another case published herein, 


from the supreme court of Tennessee, 
may be read with profit as relating to 
the degree of diligence required of a 
collecting bank at the place of payment 
—more especially the length of time, 
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after demand and non-payment, it can 
hold, in expectation of payment, a sight 
draft without notice or return to its 
principal, where no special instructions 
from principal to agent have been given, 
and where there are no indorsers to hold 
by immediate notice of dishonor. In 
the case decided, the usage of the bank 
was to present such paper and demand 
payment, and if payment was promised 
and expected, to hold for a period not 
exceeding ten days for payment. This 
course it took with the sight draft in 
suit, holding it for ten days in expect- 
ation of payment, and then, upon the 
drawee’s failure, the draft was sent back 
to the drawer, its principal, with notice 
of non-payment. The drawer alleged 
negligence on the part of the collecting 
bank, in failing to sooner return the 
draft and notify him, and sued the bank 
for damages. The bank is found not 
negligent in the premises. Speaking 
generally of the collecting bank’s duty, 
the court says: 


A bank contracts to use diligence in collecting; but 
it is bound only to reasonable care and diligence in 
the discharge of its assumed duties. Inacase of doubt, 
its best judgment is all the principal has the right to 
require. Especially if the doubt arises by reason of 
the neglect of the principal to give specific instruc- 
tions, the bank will be acquitted even if it cxercised 
its discretion erroneously. 


In proceeding to consider the collect- 
ting bank’s liability, the first question 
considered by the court is as to the val- 
idity of the collecting bank’s custom, 
above stated, and whether, if valid, it 
bound the sender of the paper. The court 
says: 


In the case before us, the custom of the Bank of 
Lonoke is not in contravention of any general law, for 
there is no statute and no record of judicial opinion 
that determines what precise action the agent shall 
take after demand, or the precise time he shall be al- 
lowed to hold the draft under circumstances like these, 
or in which he must notify his principal that it was not 
paid on demand, though promised, as there is in case 
of notice to indorsers and others only conditionally 
bound on negotiable papers; and were the question of 
the validity of this custom fairly presented, 1t might be 
upheld. 
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Deeming such a custom valid, the 
court shows the great weight of author- 
ity is that a uniform custom of banks at 
a given place—and equally, it might 
seem, of a single bank, where the only 
one in the place—though not known to 
the party sending paper for collection, 
is binding upon the sender as part of the 
contract of agency; and to this rule the 
court assents, with the modification that 
such usage cannot prevail against the 
general law. 

But, irrespective of the question wheth- 
er one bank, under the circumstances, can 
make a custom binding as such, as a 
part of all contracts made with it, and 
not basing its decision on this ground, 
the court states that when a distant 
party selects such bank as its agent for 
collection, and gives no special instruc- 
tion, he is bound by implied assent to 
the method which such agent employs, 
according to the agent’s usual course of 
business in like cases; providing, of 
course, the bank’s custom is not, of it- 
self, negligent; and the court then comes 
to the question whether the course pur- 
sued by the bank in the present case was 
or was not negligent. This was aques- 
tion of fact, and was determined by the 
circuit judge, acting in place of a jury, 
in the bank’s favor. The supreme 
court, reviewing the case, affirms 
the finding. In the course of its con- 
sideration of the question of negli- 
gence in the method pursued by the 
bank, the following remarks on the al- 
leged lack of seasonable notice are of in- 
terest. 


As to the notice, it is true that a principal is entitled 
to a notice from a collecting agent of what steps he 
has taken; and if the agent negligently fail to disclose 
to his principal that payment is not made, or is re- 
fused, and by reason of this negligence, loss results. 
the agent is bound. It must be borne in mind that we 
are not now considering the casein which, in order 
to bind an indorser or other party to the instrument, 
notice is essential, and must be given in a fixed time. 
Notice in this case was not necessary to bind any one, 
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and therefore, of course, there was not necessarily 
any certain time in which it must have been given. 
Nor was the bank liable for the failure to give it, 
without more. Morse, Banks §227. In such case the 
failure only becomes important if, in consequence of 
it, loss results; and then the question is one of reason- 
ableness or unreasonableness of the agent’s action in 
view of all the circumstances. 


Without further quotation, the find- 
ing of no negligence on the part of the 
collecting bank is, as before stated, up- 
held; and further, it is shown, even were 
the bank guilty of negligence, the case 
lacks any proof of consequent loss, 
necessary to recovery. 

In reading over this case, collecting 
bankers all over the country who receive 
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tor collection items payable in their lo- 
cality, may obtain a fairly good idea of . 
the duties and liabilities imposed upon 
them in handling similar collections. 
Apart from legal duty, there is one 
point open to criticism in the method of 
business disclosed. If it is proposed to 
hold a draft five, eight or ten days in 
the expectation of payment, it can do 
no harm, further than the cost of a 


postal-card, and may do the drawer 
good, to immediately notify him of the 
fact. The non-notice in the present 
case was held ‘‘no negligence;” yet an 
improvement in method, by immediate 
notice, is apparent. 


LEGAL DECISIONS. 


COLLECTION — BANK’S _ LIABIL- 
ITY FOR DEFAULT OF COR- 
RESPONDENT. 


New York Court of Appeals June 2, 
1891. 


St. NicuoLtas Bank or New York v. 
STATE NATIONAL BANK. 
Facts. 


A New York bank, owner, transmitted for collection 
to a Tennessee bank, a draft on Texas. The Tennes- 
see bank transmitted the draft to its correspondent in 
Texas, The Texas bank collected and remitted the 
proceeds to the Tennessee bank by its draft on New 
York, The Texas bank failed, its draft was dishon- 
ored and the amount lost. The New York bank looked 
to the Tennessee bank for the amount 

Decision. 

1, General Rule of Liability. A bank receiving com- 
mercial paper for collection, in the absence of a spe- 
cial agreement, is liable for a loss occasioned by the 
default of its correspondents or other agents selected 
by it to effect the collection. 

2. Application of Rule. Under this rule, the Tennes- 
see bank is liable tothe New York bank for the collec- 
tion of proceeds. 

3. Tennessee Law. The law of Tennessee, which an- 
nounces a different rule of liability, does not govern 
the case. Not being statute law, itis not binding on 
the New York courts were the contract between the 


parties a Tennessee contract; but the facts not show- 
ing where the contract was made, and the places of 
performance being Texas and New York, the contract 
cannot be treated as a Tennessee contract or subject 
to its laws from any point of view. 

Reversing 12 N. Y. Supp. 864. See review of case 
elsewhere in this number. 


Appeal from supreme court, general 
term, first department. 

This action was brought to recover 
the proceeds of a draft for $473.57 sent 
for collection by the plaintiff to the de- 
fendant, and paid to the defendant’s 


correspondents. The trial resulted in 
the direction of a verdict for the plain- 
tiff for the amount demanded. Upon 
appeal to the general term, the judgment 
entered upon the verdict was reversed, 
and a new trial ordered. From the or- 
der of reversal the plaintiff appealed to 
this court. There is no controversy as 
to the facts, which for the most part 
were set forth in a stipulation read upon 
the trial. They may be summarized as 
follows: 





76 THE BANKING 

The plaintiff is a corporation organized under 
the laws of the state of New York, and engaged 
in the business of banking in the city of New 
York; and the defendant is a corporation or- 
ganized under the national banking act, and 
doing business in the city of Memphis. For 
two years prior to the 18th day of November, 
1884, the plaintiff had been accustomed to send 
checks, notes and drafts to the defendant for 
collection, including such as were drawn upon 
persons residing at a distance, in the state of 
Texas and elsewhere. The commercial paper 
was inclosed in letters, consisting of printed 
forms, filled out by the insertion in writing of 
the date, the name of the defendant’s cashier, 
and a description of the inclosure. The checks 
and drafts were collected by the defendant, and 
the proceeds were remitted to the plaintiff, less 
one-fourth of 1 per cent., the defendant’s com- 
mission, and the expense of making distant col- 
lections. On November 10, 1884, the plaintiff 
was the owner and holder of a check for $473.57 
dated November 6, 1884, drawn upon the City 
National Bank of Dallas, Tex., by A. D. Ald- 
ridge & Co., and payable to the order of Henry 
Levy & Son. The check was indorsed by the 
plaintiff to the defendant for collection, and was 
sent to the latter in the usual course of business. 
The defendant received the check on November 
13, 1884, and on that day indorsed it for collec- 
tion, and forwarded it by mail to the firm of 
Adams & Leonard, at Dallas, Tex. They were at 
that time, and had been for many years, bankers 
in good standing at Dallas, and the correspond- 
ents ofthe defendant. They received the check 
onNovember 17, 1884, and on that day duly pre- 
sented it for payment to the bank upon which it 
was drawn, and it was immediately paid, and the 
proceeds were received by them. They then 
remitted to the defendant a sight draft for the 
amount collected, drawn by them upon Jemison 
& Co,, of the city of New York. This draft was 
sent by the defendant for collection to the First 
National Bank of New York, and on November 
24, 1884, was presented to Jemison & Co., who, 
in the meantime, had suspended payment. The 
draft was accordingly protested, and returned 
to thedefendant. Thereupon the defendant, on 
November 28, 1884, mailed the protested draft 
to plaintiff, and the plaintiff refused to accept it. 
Adams & Leonard had failed in business before 
the draft on Jemison & Co. was presented for 


payment. 
The only evidence offered by the de- 
fendant in opposition to these facts was 
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proof of a decision of the supreme court 
of Tennessee, in the case of Bank of 
Louisville v. First Nat. Bankof Knoxville, 
8 Baxt, 101, which will be referred toin 
the opinion. 

Chas. £. Hughes, for appellant. 
Walker Otis, for respondent. 


A, 


Ear., J., (after stating the facts as 
above.) The rule has long been estab- 
lished in this state that a bank receiving 
commercial paper for collection, in the 
absence of a special agreement, is liable 
for a loss occasioned by the default of 
its correspondents or other agents se- 
lected by it to effect the collection. <A/- 
len v. Bank, 22 Wend. 215; Montgomery 
County Bank v. Albany City Bank, 7 N. 
Y. 459; Commercial Bank v. Union Bank, 
11 N. Y. 203; Ayrault v. Pacific Bank, 47 
N. Y. 570; Waser v. Bank, 116 N. Y. 
498, 22 N. E, Rep. 1077. And the same 
rule prevails in some other states, in the 
United States supreme court, and in 
England. Titus v. Bank, 35 N. J. Law, 
588; Wingate v. Bank, 10 Pa. St. 104; 
Reeves v. Bank, 8 Ohio St. 465; Zyson v. 
Bank, 6 Blackf. 225; Simpson v. Waldby, 
(Mich.) 30 N. W. Rep. 199; Mackersy v. 
Ramsays, 9 Clark & F.818. In such a case 
the collecting bank assumes the obliga- 
tion to collect and pay over or remit the 
money due upon the paper, and the 
agents it emplovs to effect the collection, 
whether they be in its own bankirg- 
house or at some distant place, are its 
agents, and in no sense the agents of the 
owner of the paper. Because they are 
its agents, it is responsible for their mis- 
conduct, neglect or other default. Here, 
when this money was received by Adams 
& Leonard, the defendant’s agents, it 
was, in law received by it, and it be- 
came absolutely bound to pay over or 
remit the same to the plaintiff. It is 
difficult to see upon what principle the 
defendant could be held liable if Adams 
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& Leonard, its agents, had carelessly 
failed to collect the draft, or had col- 
lected it, and then purposely misappro- 
priated the proceeds thereof, and yet 
not liable for their failure to pay over 
the proceeds in consequence of their un- 
explained insolvency. Upon what prin- 
ciple can the defendant be held liable 
for one default of its agents, and not 
for every default? That the insolvency 
of the subagent in such a case does not 
shield the collecting agent from respon- 
sibility for the loss has been decided in 
several cases quite analogous to this. 
Reeves v. Bank, Simpson v. Waldby, and 
Mackersy v. Ramsays, supra: and Brad- 
street v. Everson, 72 Pa. St. 124. It is 
not needful now to vindicate the princi- 
ple upon which these cases rest, as that 
has been sufficiently done by learned 
judges writing the opinions therein. 
They are well supported by many anal- 
ogous cases in other branches of the 
law, and it is believed they lay down the 
best and safest rule, and subserve the 
wisest commercial policy. 

The case of /ndig v. Bank, 80 N. Y. 
100, is not opposed to these views. 
There the defendant received a note for 
collection which was payable at the Bank 
of Lowville, and it sent the note direc:ly 
to the bank for payment, which on the 
next day sent a draft for the amount of 
the note to the defendant, and failed be- 
fore the draft reached its destination, 
and it was held that the loss did not fall 
upon the defendant. That conclusion 
was reached by holding that the Low- 
ville bank was not the agent of the de- 
fendant, but that the defendant was in 
the same position as if it had sent the 
note to some agent, and he had received 
the proceeds thereof, and had then 
bought a draft on New York of the 
Lowville bank for the amount, and the 
bank had then failed before the draft 


was paid. The defendant there would 
have been held liable if the Lowville 
bank had been its agent for the collec- 
tion of the note. Briggs v. Bank, 89 N. 
Y. 182. After Adams & Leonard had 
received payment of the draft, they 
drew a draft upon Jemison & Co. for the 
amount, and sent that to the defendant 
for the purpose of discharging their ob- 
ligation to the defendant. That draft 
was not made for the purpose of remit- 
ting the proceeds of the collection to 
the plaintiff, and was not used by the 
defendant for that purpose. It sent the 
draft to the First National Bank of New 
York for collection, intending afterwards 
to remit the proceeds of the collection 
to the plaintiff in some other way. After 
Adams & Leonard and Jemison & Co. 
had failed, it sent the worthless draft to 
the plaintiff. By so doing it did not 
discharge its obligation to the plaintiff. 
If Adams & Leonard had purchased a 
draft of the Dallas bank, and sent that 
to the plaintiff, or if it had sent the 
draft to the defendant, and the latter 
had then sent it to the plaintiff, then, 
according to the doctrine of Jndig v. 
Bank, the defendant would not have 
been responsible for the continued sol- 
vency of the Dallas bank. That case 
was much discussed here, and there was 
much difference of opinion about it. It 
is a border case, anc its doctrine should 
not be much extended. 

The defendant, however, claims that 
the contract with the plaintiff is to be 
treated as a Tennessee contract, and 
that by the law of that state it cannot 
be made liable for this loss. Upon the 
trial, for the purpose of showing the law 
ot that state, it put in evidence a decis- 
ion of the supreme court in the case of 
Bank of Louisville v. First Nat. Bank of 
Knoxville, 8 Baxt. tor. In that case a 
bill of exchange, payable at the First 
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National Bank of Knoxville, was sent by 
a New York bank to the Bank of Louis- 
ville for collection. It was transmitted 
by the Louisville bank to the Knoxville 
bank, was received by the latter, and 
was subsequently returned unpaid. The 
cashier of the Knoxville bank delivered 
the bill to a notary public in good repute 
at the time, who failed to protest it, by 
reason of which ‘the right of action 
against the drawer was lost. The Louis- 
ville bank paid the amount of the bill to 
the New York bank, and then brought 
suit to recover against the Knoxville 
bank, and failed. It was held that: 
‘*Where a bank receives a bill of exchange 
for collection, payable at a distant place, its lia- 
bility is discharged by transmitting the same, 
in due time, to a suitable and responsible bank 
or other agent, at the same place of payment; 
and in such case the principal’s assent to the 
employment of a sub-agent is implied,” 


And that, 


‘“Ifa debt be lost by negligence of an agent 
to whom a bill of exchange is sent for collec- 
tion, the principal or home bank (having com- 
plied with its duty, and not being liable to the 
holder) cannot, by voluntarily discharging the 
claim of the payee, maintain an action on the 
case for negligence against the sub-agent. Such 
right accrues only tothe holder or payee of the 
bill, under the circumstances.” 


That decision was not based upon any 
statute law, but upon the principles of 
the common law, supposed to be appli- 
cable to the facts of the case. It did not 
make or establish law, but expounded 
the law, and furnished some evidence of 
what the law applicable to that case was 
—evidence which other courts might or 
might not take and receive as reliable 
and sufficient; and even the same court, 
upon fuller discussion and more mature 
consideration, might, in some subse- 
quent case, refuse to take the same view 
of the law. There is no common law 
peculiar to Tennessee. But the common 


law there is the same as that which pre- 
vails here and elsewhere, and the judi- 
cial expositions of the common law 
there do not bind the courts here. The 
courts of this state, and of other states, 
and of the United States, would follow 
the courts of that state in the construc- 
tion of its statute law. But the courts 
of this state will follow its own prece- 
dents in the expounding of the general 
common law applicable to commercial 
transactions, and so it has been repeat- 
edly held. Faulkner v. Hart, 82 N. Y. 
413; Swiftv. Tyson, 16 Pet. 1; Oates v 
Bank, 100 U. S. 239; Ray v. Gas Co., 20 
Atl. Rep. 1065, (decided in Pennsylva- 
nia supreme court, Jan. 12, 1891.) We 
must, therefore, hold that the obligation 
resting upon the defendant was that 
which the principles of the common 
law, as expressed by the courts of this 
state, placed upon it. If it be said 
that the contract between these parties 
was made in view of the common law 
then we must hold that it was the com- 
mon law as expounded here. 

But it cannot be maintained that the 
contract between these parties was a 
Tennessee contract. It is by no means 
clear, even, that it can be held that the 
contract was made there. It does not 
certainly appear where it wasmade. It 
cannot be said that a new contract was 
made every time a piece of paper was 
sent by the plaintiff to the defendant for 
collection, There was a general con- 
tract between the parties, which was 
either created by some negotiation, or 
which grew out of the course of busi- 
ness between them, that the defendant 
should collect the paper sent to it for 
the compensation to be allowed. If 
that contract was made by correspond- 
ence, the plaintiff making a proposition 
by mail, and the defendant accepting it 
by mail, then, when the acceptance was 
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put in the mail at Memphis, the contract 
was complete, and had its inception 
there. If the proposition came from 
the defendant, and was accepted in the 
same way in New York, then it would 
have to be treated as made in New 
York. In the absence of more proof 
than we have here, it cannot be assumed 
that this contract was made in Tennes- 
see. Nor is this to be regarded as a 
Tennessee contract, for the reason that 
it was to be performed there, so that 
the defendant can claim that its obliga- 
tions and interpretations are to be gov- 
erned by Tennessee law. We cannot 
perceive how any substantial part of the 
contract was to be performed in Tennes- 
see. The defendant was to collect this 
draft in Texas, and pay its proceeds, 
less compensation, to the plaintiff in 
New York, and so the contract was 
to be performed in Texas and New 
York, Adams & Leonard collected the 
draft for the defendant in Texas, and 
sent it their own draft on Jemison & Co. 
This draft the defendant sent to the 
First National Bank of New York for 
collection and credit, If the draft had 
been paid, then the defendant would 
have had credit for the amount with that 
bank, and would probably have sent its 
own draft on that bank to the p!aintiff 
for the amount of the collected draft, 
less its compensation, and that bank 
would have paid that draft on presenta- 
tion, and thus the proceeds of the col- 
lected draft would finally have reached 
the plaintiff, and the obligation of the 
defendant would then, and not until 
then, have been fully discharged. So, 
always, the defendant having collected 
a draft sent to it by the plaintiff, and 
received the proceeds thereof, would, in 
the ordinary couse of business, discharge 
its obligation to the plaintiff by payment 
through its corresponding bank in New 


LAW JOURNAL. 19 


York. Therefore we think it is quite 
clear that this contract cannot, in any 
view, be treated as a Tennessee contract, 
subject in any way to the law of that 
state. Our conclusion, therefore, is 
that the order of the general term should 
be reversed, and the judgment entered 
upon the verdict affirmed with costs. 
All concur. 
COLLECTION — DILIGENCE OF 
COLLECTING BANK—HOLDING 
DISHONORED DRAFT. 


Supreme Court of Tennessee, May 2, 1891. 
SAHLIEN ¥. BANK OF LONOKE. 


1x. A bank who receives for collection from the 
drawer, without special instructions, a sight draft 
which, on presentation, is not paid, but which the 
drawee promises, and it expects, will be paid ina few 
days, is not guiity of negligence in holding the draft 
for ten days betore return or notification to the 
drawer, this being the regular method pursued by the 
collecting bank regarding similar drafts for other 
parties. 

2. Acustom ofall the banks of a place regarding 
the method pursued in collecting commercial paper, 
though not known tothe party sending paper for col- 
lection, is binding upon the sender as a part of the 
contract of agency when not in contravei tion of gen- 
eral law; and it would seem, where there was but one 
bank in the place, its uniform custom of business would 
be sufficient toestablish the custom. 


Appeal from circuit court, 
county. 

M. B. Tresevan, for appellants. 
W. Frazer, for appellee. 


Shelby 


L. 


SnopGrass, J. Webb, Leake & Co., 
a firm of merchants doing business in 
Lonoke, Ark., was indebted to D. A. 
Sahlien & Co. of Memphis, Tenn., to 
the amount of $210. . The latter firm 
drew at sight on the former for $100 of 


this indebtedness, making the draft 
payable to the Bank of Lonoke, and 
sent it by mail to this bank for collec- 
tion. The draft and letter were dated 
December 24, 1889, and were received 
the next day, Christmas. The !etter 
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contained no special instruction in refer- 
ence to the draft. The bank was merely 
advised that the draft was sent for col- 
lection and return of proceeds. Sahlien 
& Co. had not dealt with the bank be- 
fore, and was ignorant of its usage, 
which, in the absence of special instruc- 
t:ons, was merely to present such paper 
and demand payment, and, if payment 
was promised and expected, to hold for 
a period not exceeding 10 days for pay- 
ment. The bank was located about 100 
miles from Memphis, and was the only 
bank in Lonoke, or in the county where 
it did business. There was a regular 
mail connection between the two points, 
only four or five hours being required 
for such purpose. On the next day after 
receipt of the draft the bank presented 
it for payment, and was informed that 
it would be paid in two or three days. 
‘It had before presented such papers of 
others to Webb, Leake & Co., and re- 
ceived like promise, followed by pay- 
ment. It theretore held this draft, and 
took no further steps in relation to it 
until the 4th of January, when it heard 
that Webb, Leake & Co. had, the night 
before, made an assignment. It then 
transmitted the draft to Sahlien & Co. 
and notified that firm of non-payment. 
’ It is agreed that Webb, Leake & Co., 
in good faith, promised and intended 
payment; that the bank expected it, 
and acted in good faith in holding the 
draft, and for the interest of the drawer. 
It is further agreed the bank knew 
Webb, Leake & Co. were indebted, but 
did not know how much, and that the 
assignment was a surprise to the bank, 
and to all the business men in Lonoke. 
In the meanwhile, after the assignment, 
but before the draft and notice of non- 
payment had been received by Sahlien 
& Co., this firm had brought suit by at- 
tachment against Webb, Leake & Co. 
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for the full amount due, which included, 
of course, the $100 drawn for, and that 
suit is still pending and undetermined. 
In this situation of affairs, on the 23d of 
January, 1890, Sahlien & Co. brought 
this suit against the bank to recover of 
it the amount of the draft as damages 
for the negligent failure of the bank to 
collect the draft, or return it and notify 
plaintiff, and enable it to protect itself 
against loss. The bank contested its 
liability, and the facts we have detailed 
were agreed upon and developed in evi- 
dence. On the facts thus opened and 
proved, the circuit judge decided in fa- 
vor of defendant. Plaintiffs appealed 
and assigned errors. 

The first error assigned is that 

‘* The court erred in overruling plaintiff's ex- 
ceptions to that part of the evidence of witness 
Josephs showing the particular usage of the de- 


fendant bank in respect to its course with paper 
received for collection.” . 


To this it is sufficient answer to say 
that there was no exception made to it. 
There is indorsed on the deposition, and 
between the signature of witness and 
certificate of the notary before whom it 
was taken, the following statement, 
signed by counsel: ‘‘I object te all the 
foregoing questions, because irrelevant 
and incompetent, and reserve the right 
to cross-examine when the answers to 
the direct interrogatories are received.” 
‘* All the foregoing questions’ were not 
irrelevant and incompetent, but if they 
were, and this form of exception would 
be sufficient to raise the question of in- 
admissibility of entire deposition, 
neither the clerk nor the judge was ever 
asked to rule upon the exception, and 
no ruling was ever made upon it. In the 
absence of any action taken by the judge, 
there is nothing to which plaintiff can 
except; there is nothing for us to review; 
and it stands as though no exception was 
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ever made, or, having been made, was 
waived. 

The question as to whether this 
proof of usage of the bank, estab- 
lishing a custom, had or _ should 
have had any probative effect, when 
received without objection, is  an- 
other question, not raised, and one of 
much speculative interest. On the one 
hand, it is insisted that a custom, to be 
binding, must be general,—that is, a 
custom of all banks of the place,—and 
must be uniform. To this it is answered 
that such was the custom of all, as there 
was but one, and its course was uniform. 
It would seem that, if a custom could be 
established by the uniform course of 
business of several banks in a given lo- 
cality, it might be done by one where 
there was but one. The great weight 


of authority is that such a custom of 
banks, though not known to the party 
sending paper for collection, is binding 


upon the sender asa part of the contract 
of agency, to which the sender impliedly 
assents by selecting the bank as agent, 
without inquiry or without especial in- 
structions. Bank v. Triplett, 1 Pet. 25; 
1 Morse, Banks, § 221. 

In the Triplett Case the usage of the 
Washington banks to demand payment, 
after the third day of grace, on paper 
where grace was allowable, was upheld, 
and declared binding on the party who 
dealt with the bank in ignorance of this 
usage; and such is the holding in many 
other cases not necessary to cite. The 
doctrine may be assumed to be well es- 
tablished. This court doubted the wis- 
dom of this doctrine, and refused to ex- 
tend it in a case determined in 1849; and 
Judge Green, in an able opinion, sought 
to show that the case went too far, and 
said the usage of the bank ought not to 
prevail where it was in opposition to or 
in disregard of a general law, as he 
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thought the usage referred to in the 
Triplett case was. Dabney v. Campbell, 
9 Humph, 680. But this case did not 
undertake to antagonize the rule an- 
nounced in the other, and is not an au- 
thority denying the principle of that 
case. It has not been since denied in 
our court, and may, indeed, be treated 
as settled here, with the modification 
that such usage cannot prevail against 
the general law. 

In the case before us the custom of 
the bank of Lonoke is not in contraven- 
tion of any general law, for there is no 
statute and no record of judicial opinion 
that determines what precise action the 
agent shall take after demand, or the 
precise time he shall be allowed to hold 
the draft under circumstances like these, 
or in which he must notify his principal 
that it was not paid on demand, though 
promised, as there is in case of notice to 
indorsers and others only conditionally 
bound on negotiable papers; and, were 
the question of the validity of this cus- 
tom fairly presented in the assignment 
of errors, it might be upheld. 

But a kindred question arises on the 
issue of negligence. Defendant insists 
that whether one bank, under the cir- 
cumstances, can or not make a custom 
binding as such, asa part of all contracts 
made with it, yet when a distant party 
selects such bank as its agent for col- 
lection, and gives no special instruction, 
he is bound on well-settled principles of 
the law of agency, by implied assent to 
the method which such agent employs, 
according to the agent’s usual course of 
business in like cases, unless that cus- 
tom was unlawful or unreasonable ;and 
such is the law. 1 Morse, Banks, § 
220. The usage was therefore admissi- 
ble in evidence. Mr. Morse states the 
rule to be that ‘‘ usage often affects par- 
ties between whom there is no contract by 
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determining the question of negligence.” 
Id. p. 26, $9. The bank was entitled 
to show that it took the same course 
with respect to plaintiff's claim that it 
had done with all others under like cir- 
cumstances. Of course, if its custom 
was negligence fer se, it would not pro- 
tect it, but, as -before shown, it cannot 
be held to be so. 

Finally, however, the custom and the 
act in this case being the same, it is re- 
duced to a question of fact whether the 
course pursued by the bank in the par- 
ticular case was or not negligence, as it 
always is in cases not falling within the 
fixed rules of law, and depending on 
whether or not the course pursued was 
reasonable. The question, then, upon 
all the facts, was one to be determined 
by the circuit judge, who tried the issue 
in place of a jury. He has found it in 
favor of defendant, on evidence from 
which that conclusion might have been 
properly reached, and his finding is con- 
clusive here. It is well settled that, 
where different persons might draw dif- 
ferent conclusions from the same facts, 
the whole matter, including inferences 
to be drawn, should be left to the jury, 
and, of course, to the judge, when he 
tries the issue of facts instead of a jury. 
2 Thomp. Trials, §§ 1665, 1666. This 
was peculiarly a case in which the ques- 
tion of negligence should have been left 
to such determination. It has been said 
that an agent is liable to suit for a devi- 
ation from a custom which one who 
deals with him is presumed to contract 
to have followed. 1 Morse, Banks, § 
221. In opposition to the view that it 
was negligence to retain the draft, it 
might very well be said that it would 
have been negligence to return it con- 
trary to the custom of the bank; and, if 
it had been returned, and afterwards 
Webb Leake & Co. had attempted to 
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pay it to the bank, and not found it 
there as expected, and the debt had 
been in consequence lost, negligence 
might have been predicated of its re- 
turn. Whether, therefore, the course 
taken by the bank was or not negligence 
was a question of fact, proper for the de- 
cision of the judge. A bank contracts 
to use diligence in collection; but it is 
bound only to reasonable care and dili- 
gence in the discharge of its assumed 
duties. In a case of doubt, its best 
judgment is all the principal has the 
right to require. Especially if the 
doubt arises by reason of the neglect of 
the principal to give specific instructions, 
the bank will be acquitted, even if it ex- 
ercised its discretion erroneously. Id. 
§ 218. 

The second error assigned is as fol- 
lows: 

‘* The court erred in refusing to hold the de- 
fendant liable, because the agreed facts show 
the defendant is engaged in a banking business 
at Lonoke, 100 miles from Memphis, and within 
four or five hours by mail. As such bank, it 
offers to collect commercial paper for the pub- 
lic. In such cases it assumes to act with dili- 
gence, It received plaintiff's draft December 
25th, payable at sight, and presented it next 
day. The draft was not paid, and the bank did 
not advise plaintiff of the non-payment until 
January 4th, after the drawee became insolvent. 
During the interval the drawee was a going 
concern, but no further effort to collect is shown 
by the bank. Thisis negligence, independently 
of the omission of the notice, for the conse- 
quence of which the defendant is liable. The 
consequence was that plaintiff had no opportu- 
nity to protect itself, as it would have had, had 
it been seasonably advised of non-payment, and 
this opportunity it was entitled to.” 


In substance and effect, this assign- 
ment is that the judgment is against the 


evidence. But in stating the evidence 
the assignment makes two assumptions 
of facts as settled by the evidence, 
which are not admitted: First, that de- 
fendant held the draft until after the 
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drawee firm became insolvent; and, sec- 
ond, that the firm wasa ‘‘ going con- 
cern” from the date of reception of the 
draft until its assignment. Perhaps it 
would make no difference did the fact 
that the firm continued active business 
from 26th December to 3d January ap- 
pear in evidence, but it does not ap- 
pear,—nothing is agreed or proven to 
that effect. It may be no violent infer- 
ence from other facts proven, and from 
the omission to show that it suspended 
business earlier than the 3d; but if it 
were material, as we shall presently see, 
it could not be left to inference, not in- 
evitable, because the onus of showing 
the facts upon which solvency is estab- 
lished is upon plaintiff. The assump- 
tion that the drawee was solvent is pred- 
icated upon this assumption: that it was 
a “‘going concern,” and that every man 
or going concern is presumed to be sol- 
vent, nothing else appearing. We do 
not assent to the proposition (though in 
the multitude of cases it can be found 
so decided) that every man or ‘“‘ going 
concern” is presumed to be solvent, 
nothing else appearing. But in this 
case something else does appear,—in- 
debtedness to an indefinite amount, 
lack of money on hand to pay, when 
presented, this small draft or part of the 
debt of one creditor, and necessity of 
assignment within 1o days thereafter. 
These were facts sufficient to rebut any 
presumption of solvency, had one ex- 
isted, and to justify the finding of the 
circuit judge that the drawee was not a 
solvent firm, or, what is only necessary 
to be assumed to have been adjudged by 
him, that it was not shown by plaintiff 
that the firm was solvent by any facts 
overcoming the indications of insolvency 
which these afford. The onus was upon 
the plaintiff to show negligence of de- 
fendant, and loss resulting to itself 
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in consequence. Having selected an 
agent for collecting its claim, which it 
seeks to hold liable for non-collection, 
it must show that the claim was good 
and collectible. Bruce v. Baxter, 7 Lea, 
477; Collier v. Pulliam, 13 Lea, 114-118. 
Mr. Benjamin, in his work on Sales, 
says: ‘*By the work ‘insolvency’ is 
meant a general inability to pay one’s 
debts, and of this inability the failure to 
pay one’s just and admitted debts would 
probably be sufficient evidence.’” Vol- 
ume 2, § 1243, (4th Amer. Ed.) Tested 
by this rule, on the failure to pay the 
small draft drawn, followed by an as- 
signment so soon after, the condition of 
Webb, Leake & Co, might have been de- 
termined to be one of insolvency when 
the draft was presented. But it is not 
necessary to assume that the court so 
decided in adjudging in defendant's 
favor. It is sufficient to assume that he 
did not find it to be affirmatively estab- 
lished that the firm was solvent. It has 
been distinctly decided in one of the 
cases already cited in this state that, 
even where part of a claim sent to an 
agent for collection has been collected, 
to charge the agent with the remainder 
the principal must show that such re- 
mainder was collectible. 7 Lea, 482. 

It is proper to consider a little more 
in detail so much of the assignment 
quoted as relates to the liability of de- 
fendant because it did not seasonably 
advise plaintiff of the non-payment of 
the draft, and thus give plaintiff an op- 
portunity to protect itself. In this con- 
nection it is argued that the draft should 
have been at once returned, with no- 
tice of non-payment, and it is assumed 
that plaintiff was prejudiced by reten- 
tion of the one, and failure to give the 
other. So far as the retention of the 
draft is concerned, that did not, in fact, 
affect plaintiff's right or delay its action; 
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for the proof is that plaintiff did actually 
sue Webb, Leake & Co. before it got 
the draft back, or had been advised by 
defendant that it had not been paid. 
As to the notice, it is true that a princi- 
pal is entitled to a notice from his col- 
lecting agent of what steps he has taken; 
and if the agent negligently fail to dis- 
close to his principal that payment is 
not made, or is refused, and by reason 
of this negligence loss results, the agent 
is bound. It must be borne in mind 
that we are not now considering a case 
in which, in order to bind an indorser 
or other party to the instrument, notice 
is essential, and must be given in a 
fixed time. Notice in this case was not 
necessary to bind any one, and there- 
fore, of course, there was not necessarily 
any certain time in which it must have 
been given, Nor was the bank liable 
for failure to give it, without more. 1 
Morse, Banks, § 227. In such case, the 


failure only becomes important if, in 


consequence of it, loss results; and then 
the question is one of reasonableness or 
unreasonableness of the agent’s action, 
in view of all the circumstances. 
Whether the delay in giving notice was 
or not reasonable becomes an issue of 
fact. Now, we have already furnished 
the answer to the proposition thus 
stated, as applied here, by showing 
that, whether the agent’s conduct was 
or not negligent was a question of fact 
left to the judge, and decided by him 
against plaintiffs’ contention; and, second, 
that plaintiffs had not shown that they 
sustained any loss by reason of detend- 
_ant’s action, negligent or not. 

The third assignment is that ‘‘the 
court erred in refusing to adjudge plain- 
tiff entitled to damages.”” This is based 
upon propositions already considered,— 
that defendant was negligent, the 
drawee presumed to be solvent, and 
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hence loss established by presumption, 

in the absence of contrary evidence. It 

therefore need not be further noticed, 

The judgment is correct, and is affirmed, 

with cost. 

PROTEST-NOTARY OF ANOTHER 
STATE-SUFFICIENCY—NOTICE, 


Supreme Judicial Court of Massachusetts, 
Middlesex, June 25, 1891. 


Jounson v. Brown. 


1. In an action against an indorser of a promissory 
note, a notarial certificate of protest under seal is 
prima facie evidence of such protest, although given 
in another state. 


2. The deposit of a notice of protest in a letter box 
on the street is in legal effect the same as depositing it 
in a box at the post-office. 


Exceptions from superior court, Mid- 
dlesex county: JoHn W. HaAmnonp, 
Judge. 

This was an action upon a promissory 
note indorsed by B. F. Brown, defend- 
ant, and delivered to W. H. Johnson, 
plaintiff. The note was protested for 
non-payment. Judgment was entered 
in favor of plaintiff, and defendant ap- 
peals. 

R.M. Stark, for plaintiff, 7. 4. Brown, 
for defendant. 

C. Auten, J. 1. The notarial certifi- 
cate of protest was competent without 
further proof. This has often been so 
held in respect to foreign bills. Porter 
v. Judson, 1 Gray, 175; Pierce v. Ind- 
seth, 106 U. S. 546. 1 Sup. Ct. Rep. 
418; Browne v. Bank, 6 Serg. & R. 486. 
For this purpose the different states of 
the Union are deemed foreign to each 
other, so that a notarial certificate of 
protest under seal is good on mere pro- 
duction. Zownsley v. Sumrall, 2 Pet. 170; 
Halliday v. McDougall, 20 Wend. 81; 
Carter v. Burley, 9 N. H. 558, 566. See, 
also, Bank v. Hussey, 12 Pick. 282. By 
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St, 1880, c. 4, re-enacted in Pub. St. c. 
77, § 22, protests of domestic bills of 
exchange and notes are put upon the 
same basis. The meaning is the same 
as if the language had been more pre- 
cise,—that any instrument purporting 
to be a protest of a bill or note, duly 
certified by a notary public under his 
hand and official seal, shall be prima 
facie evidence. Notaries public hold 
office under the constitution. With the 
aid of the statute, if not without, courts 
may take judicial notice of the seal of 
the notary public, and, as a next step, 


may take notice of his signature also. 1 
Greenl. Ev. §§ 5, 6; In re Phillips, 14 
N. B. R. 219; Denmead v. Maack, 2 Mc- 
Arthur, 475; Zunstallv. Parish of Mad- 
ison, 30 La. Ann. 471, 477; Wetherbee v. 
Dunn, 32 Cal. 106; Graham v. Anderson, 
42 Ill. 511; State v. Anderson, 5 Wis. 308. 

2. The deposit of the notice in a post- 
office box on the street was the same, 
in legal effect, as if it had been depos- 
ited in a box at the post-office. Sill. 
beck v. Garbett, 7 Q. B. 846; Pearce v. 
Langfit, 101 Pa. St. 507, Exceptions 
overruled. 


ABSTRACTS. 


Promissory NoTE—PAayAB_Le TO ‘‘A. B. 
ET AL.’ —NEGOTIABILITY. 


A note payable to a named payee ‘‘et al.” is 
not negotiable, because of lack of certainty in 
the payees, either at common law or under Code 
Iowa § 2085 providing that ‘‘Instruments by 
which the maker promises to pay a sum of 
money * * * to another are negotiable in- 
struments, with all the incidents of negotiabil- 
ity, whenever it is manifest from their terms 
that such was the intent of the maker, but the 
use of the technical words ‘order’ or ‘ bearer’ 
alone will not manifest such intent.” 


Gordon v. Anderson et ux, Supreme 
Court of Iowa, June 2, 1891. 


Minnesota. 


INDORSEMENT BY TREASURER—PERSONAL 
LIABILITY—EXTENSION OF PAYMENT. 


Action against the defendant as indorser upon 
the following promissory note: 


**$r1,000. Minneapolis, May r2th, 1884. Six 
months after date we promise to pay to the order 
of A. J. Boardman, treasurer, one thousand dol- 
lars. * * * [Signed] MINNEAPOLIS Enc, & 
MACHINE Works. By A. L. Crocker, Secretary. 
[Indorsed:] A.J. BOARDMAN, Treasurer.” 


HELD, that the indorsement is prima facie 
the individual contract of the defendant, but 
that extrinsic evidence is admissible to show 
that he made it only in his official capacity as 
treasurer of the maker corporation, and as its 
indorsement. HELD, ALSO, that upon the evi- 
dence it was a question for the jury whether 
the extension of the time of payment had been 
given by the holder to the maker without the 
consent of the indorser, 


Souhegan Nat. Bank v. Boardman, Su- 
preme Court of Minnesota June 8, 1891. 


New York. 


TAXATION OF CORPORATIONS—ASSESS- 


MENT—BASIS OF VALUE. 


In assessing the capital stock of corporations 
for taxation under Ch, 456, Laws of New York, 
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1857, the assessment must be made upon the 
capital stock of the company, and not upon the 
capital stock held in shares by the corporators. 
The capital stock of the company is one thing; 
that of the shareholders is another and a differ- 
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ent thing. 


People ex rel Union Trust Co. v. Com- 
missioner of Taxes, Court of Appeals, 
June 3, 1891. 


ANDREW L. SOULARD. 


(Biographical Series No 12.) 


NDREW L. SOULARD, whose por- 
trait we have much pleasure in 
presenting to our readers with this num- 
ber of the JouRNAL, is President of the 
German-American Real Estate Title 
Guarantee Company of 34 Nassau St., 
New York, and 189 Montague Street, 
Brooklyn. 

Mr. Soulard, who was born at Roslyn, 
L. L, in 1841, was educated in New 
York city, and after his graduation from 
Public School No. 34, in Broome Street, 
in 1854, entered the offices of the Me- 
chanics’ and Traders’ Insurance Com- 
pany. In 1864 he became connected 
with the Sterling Fire Insurance Com- 
pany, and was elected Secretary of the 
company in the following year. In 1869 
he was elected to the office of vice- 
president, and two years afterward he 
became President of the company, which 
office he held until 1886, when he re- 
signed, and organized the German-Am- 
erican Real Estate Title Guarantee 
Company, of which he is now the Pres- 
ident. He is also an officer in several 
insurance companies and director in the 

Madison Square Bank of New York and 
- the First National Bank of Bridgeport, 
Alabama, 


In the Twelfth Ward he has been 
school trustee for many years, and was 
for eight years chairman of the board. 
In 1881 he was John Kelly’s candidate 
for Comptroller of the city. He is es- 
sentially a representative man. A most 
comprehensive experience in affairs, and 
an excellent judgment as the result of 
that experience, and many kindly im- 
pulses of character, have acquired for 
him a reputation which appeals directly 
to men of affairs, and has insured for 
him a general popularity as genuine as 
it is deserved. 

The German-American Real Estate 
Title Guarantee Company, of which Mr. 
Soulard is President, is organized—and 
we believe is the only one in New York 
city so organized—under Chapter 538, 
Laws of 1885, specially passed by the 
Legislature for the incorporation of 
Title Companies; with a cash capital of 
$500,000 and controlled by an influential 
Board of Directors and an efficient staff 
of officers. The business of the com- 
pany covers a most important and nec- 
essary field. It examines and guarantees 
titles to real estate; protects purchasers 
and mortgagees against losses arising 
from undiscovered defects, errors of 
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counsel or fraud; and lends money on 
Real Estate, Bonds and Mortgages. 
With a fixed scale of rates, and no levy 
for disbursements or charge for searches, 
this company’s guarantee policies are in 
popular demand on the one hand, while 
on the other capitalists, trustees, invest- 
or’s &c., can always make good invest- 
ments on bond and mortgage through 
the company; and, on titles carrying its 
guarantee, time loans and other pressing 
financial transactions can be completed 
without delay. The company is noted 
for its prompt, quick and_ reliable 
methods of business, and its economical 
charges for re-issues of certificates and 
policies, thereby aggregating very sub- 
stantial savings to investors and dealers 
in real estate throughout the year. 

The following statement of a recent 
case, involving serious loss in connection 
with real estate, illustrates clearly the 
fallacy of the position assumed by some 
loaning institutions, investors and pur- 
chasers of real estate, viz.: that the cer- 
tificate of reputable counsel affords an 
ample protection as a policy guarantee- 
ing the title. 

A man, whom we wil] call Smith, died 
in January, 1866, owning nine houses 
and lots in different portions of New 
York city, and one piece of property in 
Brooklyn, worth in all about $200,000, 
and leaving a will in which he devised 
all his property to a brother. This 
brother sold and conveyed the property 
so left him to various purchasers in good 
faith, for a consideration; and several 
of the pieces of property have changed 
hands a number of times, and two 
Savings Banks of this city and other in- 
vestors have to day mortgages on differ- 
ent portions of the property, aggregating 
quite a number of thousands of dollars. 
The titles to this property have been 
examined, re-examined and passed by 


several of the most reputable law firms of 

this city. Much to the surprise of the 
present owners and mortgagees of the 
above property, the following facts have 
lately come to light, and have been 
found to be facts by our supreme courts. 

The aforesaid Smith was supposed to 
have died unmarried and without issue 

But as a matter of fact, a jury has found 

that a woman with whom he had been 
living abroad was his wife, and that 
there was one child of the marriage, 

born after the execution of the above- 
mentioned will, and that this child is 
now living, and is the sole heir of Smith, 

and the rightful owner of all the property 
of which the latter died seized. This 
grows out of the well-known rule of law 
that a will opens to allow issue born 
after its execution, and for which no 
provision has been made, to participate 
in a division of the father’s property. 

Upon these facts the court has decided 
that the deeds of the above-named 
brother and devisee conveyed nothing 
whatever, and that the present owners 
of the property are absolutely without 
title, and the banks and other investors 
without valid liens. The true state of 
the case was not discovered by the at- 
torneys who examined the titles in ques- 
tion, nor could it have been, without 
something outside of the record title to 
awaken their suspicion. Without this, 

they could not be held at fault in not 
making the discovery, but this did not* 
alleviate the sufferings of their clients. 

It would be most difficult for such a 
matter to pass through the various care- 
fully organized departments of a thor- 
oughly equipped office, such as the 
German-American Real Estate Title 
Guarantee Company, some of whose de- 
partments have the discovery of such 
matters particularly in view. If by any 
possibility they should elude detection, 
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the holders of this company’s policies 


have recourse to a cash capital of 


one-half million dollars, quite large 
and ample enough, from which in- 
demnity can be obtained for all losses 
arising from defects of title, discover- 
able or undiscoverable. Defects like 
the above may arise in any title. Prudent 
lenders on bond and mortgage, and pur- 
chasers of real estate will avail them- 
selves of the additional security that 
title insurance in a well-organized com- 
pany affords. 

The Board of Directors of the company 
for the current year are:—George W. 


LAW JOURNAL 


Quintard, Wm. Steinway, John Straiton, 
Jere. Johnson, Jr., Felix Campbell, Silas 
B. Dutcher, George C. Clausen, John 
A. Beyer, R. Carman Combes, Edmund 
C. Stanton, James Fellows, Albert Tag, 
Charles Unangst, William Wagner, §, 
B. Livingston, Wm. R. Thompson, An- 
drew L. Soulard; with Andrew L. Sou- 
lard, President, John A. Beyer, Vice- 
President, S. B. Livingston, Secretary, 
and Wm. Wagner, Treasurer. The 
counsel for the company are Charles 
Unangst and Ashbel P. Fitch; and ad- 
visory counsel, Hon, Noah Davis, 


DEPARTMENT OF PRACTICAL BANKING. 


A Uniform System of Bank Book-keeping. 


In recent issues of the JouRNAL have 
appeared a series of valuable contrib- 
uted articles upon the best method of 
interior bank examination, starting from 
the basis that knowledge of condition 
by the directors was essential to safety 
of the funds, and that the practice of 
making thorough examinations would 
be a deterrent to dishonesty. In these 
articles, outlines and illustrations of 
methods of examination were presented, 
“and the necessary requirements of every 
examination shown. As a fitting sup- 
plement to these contributions, we are 
pleased to submit to our readers the ex- 
pressions of opinion of various persons 
ot experience upon a kindred topic, 
namely, the feasibility of, and benefit to 
arise from, the adoption of a uniform 
system of bank book-keeping, as an aid 
in the acquisition of knowledge of a 
bank’s condition. These views have 


been gathered by the Philadelphia Cai/ 
which, actuated by the recent disclos- 
ures of bank wrecking in that city, 
started an inquiry into the subject of 
facilitating the bank examiner’s work 
by the adoption of a uniform method 
in the matter of book-keeping. The 
line of discussion differs somewhat from 
that heretofore published in the Jour- 
NAL. There the tenor of the articles 
—although not exclusively so—related to 
methods of private, interior examination 
by directors, owners, or experts em- 
ployed, wherein the question of simi- 
larity of book-keeping methods in dif- 
ferent banks as an aid to the acquire- 
ment of knowledge of condition would 
not, ordinarily, be of importance. 

The present views relate to public ex- 
aminations by official examiners, and, 
each official having a large number of 
banks to investigate, the advantage of a 
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uniform system of book-keeping in each 
bank examined, as an aid to the exam- 
iner, and whether practicable, becomes 
an interesting inquiry. The Cai/ has 
obtained and published the views of a 
number of persons conversant with the 
subject of bank examinations. The 
comptroller of the currency wrote as 
follows: 


Comptroller Lacey’s Views. ; 

A uniform system of book-keeping by all the nation- 
al banks highly desirable as an aid to the examiner— 
impracticable, however, to secure the uniformity sug- 
gested. 

Iam in receipt of your favor asking for an 
opinion as to the advisability of adopting a na- 
tional system of bookkeeping for all the national 
banks. 

If a satisfactory and uniform system were 
adopted by all the National Banking Associa- 
tions, it would undoubtedly conduce in a very 
high degree to the ease and certainty with which 
examinations could be made. It is highly im- 
probable, however, that all banks could be in- 
duced to adopt a uniform system, for the reason 
that what would be completely adapted to the 
transactions of country banks with small capital 
would be entirely inadequate in the larger banks 
in reserve cities. It would be a work of much 
time and large expense to inaugurate such a 
system as is proposed, 

It must be remembered that national banks 
now enjoy no privileges which would hold them 
in the system, provided severe measures were 
adopted which would conflict with their ideas of 
what was effective and economical. If they en- 
joyed a valuable franchise, such as the issuing of 
circulation yielding a satisfactory profit, they 
might be compelled by legal enactment to con- 
form to the requirements of the department. 
Under present conditions, however, I fear it 
would be impossible to secure the uniformity 
suggested, however desirable it might be. 

I may be permitted to say that examiners are 
more likely to be deceived by failure toJrecord 
the transactions of the bank than by the manner 
in which that record is made. 

I am glad to know that this matter isjexciting 
attention, as all progress usually results from 
agitation and exchange of views, 


Bank Examiner Drew gave his opin- 
ion as follows: 


Examiner Drew’s Opinion. 

The banks practically all use one system, or 
in other words, they all obtain the same results, 
but they may differ some in their methods, 
This is caused by the officials of a bank having 
fixed upon a certain way of keeping their books, 
according to their own ideas as to how the work 
should be done. Many of them desire that all 
the details of the work shall be worked out on 
the books. Others have adopted methods of 
bookkeeping by which they can arrive at results 
quicker and with a smaller clerical force. 

In this city, for instance, there are three sys- 
tems in use, first what we call the old-fashioned, 
the Boston and the balance-ledger system. 

The Boston system is in use by all the Bos- 
ton banks, where it originated and where its 
use is compulsory, made so by the association 
to which all the banks belong. 

It is a good system and so are the other two. 
To compel all the banks, however, to adopt one 
system might be convenient for the examiner, 
but would cause the banks some trouble, as they 
have become so used to their old ways. 

On the whole, I believe it to be a good idea 
and one which might well be adopted. 


Mr. R. H. Rushton, cashier of the 
Fourth Street National Bank, Philadel- 
phia, said: 

A good thing, but impracticable. 


No doubt a universal system of bookkeeping 
for the national banks throughout the country 
would be a good thing, but I do not think it 
would be entirely practicable. 

For instance, the same system of bookkeeping 
that would do in our bank where we run a line 
of deposits of about $8,000,000, would not be 
practicable in a bank that only had $500,000 of 
deposits. 

We might receive but three or four deposits 
in a day, but if they were all of a commercial 
character there might be about 5,000 accounts in 
them, while the smaller bank might receive 
5,000 deposits with only that number of ac- 
counts. 

Even if a national system of bookkeeping 
were entirely feasible it would be the hardest 
matter in the world to get some of the older 
bank officials to make any change. 

They, as a general thing, know nothing about 
bookkeeping and think that the system they 
have in use cannot be improved on and refuse 
to sanction any changes. 
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As to a system that would prevent fraud, I do 
not think that any could be devised. If you 
have a rogue who is going to alter his figures 
he will do so, and in collusion with others he 
can so successfully alter his books that it is al- 
most impossible to detect him. 

The only way to get a national system would 
be to have all young men, who were willing to 
make the change, at the heads of financial insti- 
tutions and then it might be brought about, but 
not otherwise. It would be asplendid advance, 
however, if a system which would suit all banks 
could be devised. 


General Fisher, receiver of the Spring 
Garden National Bank of Philadelphia, 
expressed the following views: 


A Receiver’s View. 


The plan favored—A suggestion of what the system 
of books should include, 


In relation to your inquiry as to whether any 
special character of bookkeeping, to be pre- 
scribed by act of congress or otherwise, for 
adoption by the national banks of the country 
might aid the examiner to discover the true 
condition of a bank, it would seem self-evident 
that some system of bookkeeping in vogue at 
this time is much better than others. 

There is no doubt that many banks have 
adopted better systems of bookkeeping than any 
I could suggest, and it is equally evident that 
where organizations are, from their inception, 
intended to be made use of for individual gain 
instead of for exclusive use and benefit of a cor- 
poration itself, that, for the time being until 
the day of collapse comes, books, no matter 
what system may be employed, can be so man- 
ipulated as to appear entirely regular. 

With an honest board of directors, and a board 
in which but a tithe of them will direct, it would 
seem that a system of books including the fol- 
lowing, would protect against all ordinary 
wrongs and frauds, and should disclose to a 
careful examiner, any misappropriation of funds 
to individual uses, though the latter could 
hardly be detected where the officer was in col- 
lusion with business men of reputation upon the 
outside of the bank. 


First—By presenting daily balances of the ex- 
act relation between the resources and liabilities 
of the bank. 


Second—By placing the book or books of 
pecial items, making a balance, in different 


hands, thereby. increasing the checks on error 
and fraud and making it impossible for the 
bank officers, except in collusion with all 
these bookkeepers, to force a general balance 
without the fear of instant discovery, 


Third—By having the books of lgans so ar- 
ranged that collaterals of each loan are entered 
and otherwise earmarked upon the books so as 
to prevent substitution. 


Fourth—Every entry in the ledger should 
bring from the journal or cash book sufficient 
detail to explain itself to any intelligent business 
man. 

The stocks of the bank should be carefully 
registered to prevent overissue. 


An Anonymous Financier’s Views. 


Uniform system favored—Declared practicable— 
Should be required by law. 


I have been much interested in reading the 
interviews upon the subject of bank bookkeep- 
ing. It is my opinion that a universal system 
of bank bookkeeping in individual ledgers would 
be of great service,not only to the bank examiner, 
but to the directors and other officials of the 
banks as well. 

I do not, however, agree with Comptroller 
Lacey of Washington as to the inability of the 
large banks to use the same system as the 
smaller banks. Take for instance what is called 
the Boston system. I believe the large banks 
could use it even easier than could the smaller 
ones. It is suitable for large and small. 

There is no reason why the national banks 
should not adopt a universal system, and it 
could be accomplished by an amendment to the 
national banking act or by a rule of the Clearing 
House Association. Very likely some of the 
banks would object, but it has been done in 
Boston and could be done here. 

If the system used in Boston was adopted 
here, an officer or a bank examiner could tell at 
a glance just how a{bank stood, for the accounts 
are balanced each day. 

I should be heartily in favor of the adoption 
of that system by all banks, not only for the 
benefit of the bankjexaminer, but for the benefit 
and protection of the officers as well as the de- 
positors and stockholders. 


Lastly, the views of National Bank 
Examiner George Sheppard of Pitts- 
burgh who, in conjunction with exam- 
iner Betts of Cincinnati, has been ex- 
amining the Philadelphia banks, are 
given. 
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Opinion of Examiner Sheppard. 

Favors uniformity in general system—How the ac- 
counts of a bank should be kept—Compulsory legisla- 
tion desirable. 

I am decidedly in favor of the adoption of a 
universal system, and there is no good or suffi- 
cient reason why the banks should not adopt 
one. In many of the redemption cities—that is, 
where there is a clearing house association— 
they have been required for some time to all 
keep their books after a certain prescribed form, 
aud it has resulted in great benefit to both the 
banks themselves and to the bank examiner. 

It has proved possible and successful in other 
cities, and it is nonsense to say that it cannot be 
done in Philadelphia, All there is to prevent 
it is old fogyism and a disinclination to change 
from the methods that have been in use for 
years, and with which officers of the bank have 
grown familiar through long use. 

Of course it is not necessary, or does any one 
desire to lay down a strict law to govern all the 
details of the bookkeeping of a bank, but the 
general system should be the same, ‘While Mr. 
Betts and myself have only examined a small 
part of the banks in this city (Philadelphia) we 
have already run across three systems of keep- 
ing the books. 

In my own district of Pittsburg I have thirty- 
eight banks under my charge, and al] but three 
use the same system and they differ very 
slightly. In Boston, all the banks use one sys- 
tem, which is known as the Boston system, and 
examiner Betts tells me that a universal system 
is used by the Cincinnati banks. 

My own idea is that the accounts of a bank 
should be kept in the simplest manner possible, 
consistent with giving all the information that 
can be given to the officers and board of direc- 
tors. 

In the case of discounts and paper accompan- 
ied by collateral offered for the purpose of bor- 
rowing money, they should always be sched- 
uled for the inspection of the board of directors 
before they are passed on. 

In connection with that there is this idea. If 
a bank did not have honest officials,—and some- 
times if they are honest, they will let loans slip 
through from friendship which are risky—some- 
thing turns up that depreciates the security, the 
Matter then comes before the board and there’s 
a row. All collateral upon which loans 
are made should be scheduled and the board of 
directors kept informed as to their value, es- 
pecially in the case of demand loans. This is 


not always the case. I should judge that three- 
quarters of the banks that loan money on paper 
of that character keep no list of their securities. 

In the matter of keeping the minutes of the 
board meetings they are very frequently too 
slender. The minutes should be kept fully, and 
everything that is done that affects the interests 
of the bank in the slightest degree carefully 
noted. 

My opinion is that the general accounts could 
be kept by universal system. In the matter of 
details and manner of keeping the books there 
need be only slight differences, caused by the 
difference in kind and volume of business trans- 
acted. It would be of great assistance to a 
bank examiner if the accounts were kept by 
universal system, from the fact that he would 
know just what he was going to meet with. 

For instance, some of the banks do not take 
off a balance from the general ledger once in 
two weeks, some once in two months, and some 
daily. For the information of the board such a 
statement ought to be presented before them 
every day, then there could be a comparison of 
each day’s business, the liabilities of the bank 
and the assets on hand to meet such liabilities. 
Then again, some cashiers calculate their re- 
serve fund every day, others once a week, and 
if the truth was told, I believe some don’t know 
how to calculate it at all. 

In regard to passing a law to compel them to 
adopt a universal system of bookkeeping, it 
could probably only be done in a general way. 
Even that, however, would be of very material 
assistance not only to the examiner and for the 
protection of the public interests, but to the 
board of directors in obtaining a proper under- 
standing of the true condition of the bank. 

In many of the banks old and antiquated sys- 
tems are still in use. The officers do not seem 
to think it matters or is important if the books 
don’t balance to a few dollars. In others you 
will find in balancing up the teller’s cash that if 


there are a few dollars out of the way they make 
a note of it and wait until the mistake comes to 
light. This is wrong, and the subordinate of a 
bank should be taught that the cash and books 
should at all times balance to a cent, and mis- 
takes of this kind should not be tolerated. 

These are but a few of the instances I could 
give to convince any fair-minded or business 
man that a law to govern at least in a measure 
the bookkeeping and manner of keeping the ac- 
counts of a national bank would be a wise and 
desirable one. I am heartily in favor and ad- 
vocate such legislation, and am glad that The 
Call has put the matter before the public for 
discussion. 
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QUERIES AND REPLIES. 


No Protest Slip. 


——_—— BANK, 
WASHINGTON, D, C., July 25, 1891. 


Editor Banking Law Journai: 


Dear SiR:—As you expect to discuss the ‘‘ no- 
protest slip” topic, a question I have been wish- 
ing to ask will be timely. 

I have received from several correspondents 
during the past two years a printed circular like 
the enclosed. 


CINCINNATI, March 1, 1889. 


This bank would respectfully give notice that it can 
not hereafter hold itself responsible for the costs in- 
curred in protesting items upon which waiver of pro- 
test is desired, unless a “No Protest” slip is firmly 
attached to the items, and the waiver be plainly men- 
tioned in the letter of enclosure. 


Very respectfully, 


Would the sending such a circular be an ab- 
‘solute protection to the sending bank—on the 
“point covered—in case it could prove the circu- 
lar had been received ? 

CASHIER. 


Answer.—A circular like the above, 
‘proved to be received and its contents 
noted, would probably be held binding 
-on a bank thereafter forwarding paper 
tor collection to the bank sending the 
notice. The sending of the paper, after 
receipt of the notice, would probably be 
an assent to its provisions, unless the 
sending bank expressly stated its non- 
acquiescence. 


Liability of Collecting Bank for Default 
of Correspondent. 


THE BANK OF VERSAILLES, 
VERSAILLES, Mo., July 27, 1891. 


Editor Banking Law Fournail: 

Dear Sir:—I received a sight draft for col- 
lection from one of my customers, on an express 
company in Florida. I entered it on my collec- 
.tion register, and sent it to the First National 
at Palatka, for collection. They collected it 


from the express company, and sent me a-draft 
on the Hanover National, New York. We for. 
warded the same for collection and credit. In 
the meantime the First National at Palatka 
failed, and the draft went to protest. Who is 
the loser? 

W. L. STEPHENS, Cashier, 


Answer.—The decisions in different 
states conflict as to the liability of a col- 
lecting bank for the default of its dis- 
tant correspondent. In some states, the 
depository bank is held only to the ex- 


ercise of due diligence in the selection 


of, and transmission to, a suitable cor- 
respondent, and not liable for the latter’s 
defaults. In others, it is responsible for 
the defaults of its correspondent, as 
well. See the recent New York decision 
in the present issue upholding the latter 
rule; also the article upon the subject. 
In Missouri, the rule of liability differs 
from New York and the court refuses to 
hold the first collecting bank responsible 
for the defaults of its correspondent, 
where it has used due diligence and for- 
warded the draft to a proper correspon- 
dent. The law has been so announced 
by the supreme court in Daly v. Butchers’ 
and Drovers’ Bank, 56 Mo. 94. In that 
case, a depositor of the Butchers’ and 
Drovers’ Bank of St. Louis, deposited 
certain drafts for collection, payable at 
Vicksburg, Miss. The bank transmitted 
the drafts to the National Bank at 
Vicksburk, who collected the money, 
but failed to remit and became insol- 
vent. The court discusses the conflict- 
ing decisions, and reaches the following 
conclusion: 

Although the authorities, as we have seen, are con- 
flicting on the subject, we think that the weight of the 


authorities is to the effect that where the bank with 
which the bill or draft is placed or deposited for col 
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lection, uses due diligence and transmits the paper to 
a proper correspondent for collection, with proper in- 
structions for the collection of the same, its responsi- 
bility is at an end, unless by some after act it makes 
itsel? responsible. 


The court states the theory upon 
which many courts, like itself, hold the 
above rule,—as distinguished from the 
rule of the New York and other courts 
which hold the correspondent, the agent 
of the first collecting bank, and the lat- 
ter consequently liable for its agent’s 
defaults—thus: 


The cases alluded to “are governed | one general 
idea, which is, that it is the universal custom and 
habit for banks which receive notes and drafts for 
collection, the payer of which resides at a distance, to 
transmit the same to some bank or agency at the place 
of payment, and that therefore, when the holder of a 
bill or draft in such cases depbdsits the same with a 
bank for collection, without instructions to the con- 
trary, he is presumed to do so with reference to such 
usage and to authorize the bank to transmit the bill or 
draft accordingiy. And when the collecting bank 
uses due diligence and good faith in selecting a corre- 
apeadeat or bank at the place of payment, to whom 
the bill or draft is transmitted. it has discharged its 
whole duty, and this, notwithstanding the draft is in- 
dorsed to the agency to which it is transmitted for 
collection on account of the collecting bank. 


And the Missouri court distinguishes 
the case of responsibility for default of 
a distant correspondent, from one where 
the agent employed by the bank is in 
the same place, in which latter case a 
bank has been held liable by the Mis- 


souri supreme court* for the agent’s de- 
fault, because where the bank and the 


payer both reside in the same city ‘‘it 
could not have been contemplated by 
the plaintiff (depositor) that any sub- 
agent should be employed in the collec- 
tion of the note, (as in the case of a 
distant collection) but it must have been 
contemplated that the defendant and its 
own immediate agents would perform 
all of the duties necessary.” 

We have brought to view the law of 
Missouri with more fullness than abso- 
lutely necessary to answer the specific 
inquiry, in the hope that it may prove 
instructive to Missouri readers in gen- 
eral. Inthe case submitted, assuming 
that the First National Bank of Palatka 


* Gerhardt v. Boatmans Sav. Inst. 38 Mo. 60. 


was in good credit at the time of trans- 
mission, and that due diligence was 
used in the forwarding of the draft for 
collection, the responsibility of the Bank 
of Versailles to its customer, according 
to the doctrine of the Missouri supreme 
court, was then at an end, ‘‘unless by some 
after act it made itself responsible.” 
Whatever the negligent after act to which 
this language refers, it is plain, the 
words do not mean a liability for the re- 
ceipt from the correspondent and prompt 
forwarding for collection of the latter’s 
draft. Transmission of the funds from 
Florida to Missouri by draft is a usual 
and necessary mode, and the perform- 
ance of the additional service for the 
customer of collecting this draft—there 
being no negligence or delay in the 
matter—will not render the bank liable. 
Assuming all the acts of the Bank of 
Versailles to have been performed with 
diligence and promptitude, the loss 
from the failure of the First National 
Bank of Palatka, under the law of Mis- 
souri, will fall upon the customer. 

By way of supplement, it may be 
noted that in the case decided in New 
York, the first collecting bank was lo- 
cated in Tennessee, whose law is similar 
to Missouri, and yet it was held respon- 
sible for the default of its Texas corre- 
spondent. Why wasthis? Because the 
customer or depositor was a New York 
bank, and the New York court in some 
way acquired jurisdiction, and applied 
the law of that state. But in the pres- 
ent case we assume the customer to be 
a resident of the same state as the 
banker, so that the hostile law of an- 
other state, or of the federal courts, — 
whose rule is similar to New York, can- 
not be invoked, but the case, if it ever 
gets into court, will get into a Missouri 
court, and the rule of non-liability 
quoted, be applied. 
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THE latest statement of the Market Street Na- 
tional Bank, of Philadelphia, reports the capital 
at $600,000.00; surplus, $120,000.00 (an increase 
of $20,000.00); undivided profits, $26,771.28; 
deposits, $2,526,795.69; due from banks, $248,- 
818.43; cash reserve, $787,267.94. Aggregate 
resources amount to $3,318,566.97. The bank is 
under very able and progressive management. 
President, Chas. H. Banes; Vice-President, 
Geo. D. Mc.Creary; Cashier, B. F. Dennisson. 


* 
* * 


THE July statement of the 43 national banks 
of Philadelphia compared with that of May 
shows the aggregate capital unchanged at $22,- 
958,000, whilst the $13,012,303 surplus is an in- 
crease of $242,500. The surplus is therefore 563 
percent of the capital. Of these banks 43 form the 
clearing house. Nine of them have a surplus 
larger than their individual capital and one 
bank a surplus equal to its capital. 

* 
* * 

Messrs. Benj. F. TELLER & Bro., the well- 
known law, real estate conveyancing and in- 
surance firm, of Philadelphia, have removed 
toethe Public Ledger Building, at the S. W. cor- 
ner of Sixth and Chestnut Streets. Since they 
commenced in 1876 the business has steadily in- 
creased until more commodious quarters were 
rendered necessary. The new offices occupy 
nearly 7,000 square feet on the second floor, and 
light is received on three sides. Handsome 
polished chestnut wood partit’ons, filled with 
heavy plate glass, separate the several depart- 
ments, the work in which necessitates the em- 
ployment of 40 clerks. The firm enjoy a well- 
deserved reputation for reliability, promptness 
and integrity, and the small transaction of the 
' humble widow receives the same careful atten- 
tion that is devoted to the interests of the 
wealthy capitalist. The firm acts as executor, 
administrator, trustee and guardian; wills are 
drawn up and given free custody; moneys are 
invested and loans arranged and negotiated. 
Twelve safes of the most improved manufac- 
ture secure valuables from fire or burglars; the 
services of trusty watchmen being also en- 
listed. Messrs. Teller & Bro. are agents for. 
the United States Mutual Accident Association 
and also for the Mutual Benefit Company of 


Pennsylvania. The law department is under 
the management of Oscar B. Teller. 
* 

THE University Law School, whose advertise- 
ment appears in this number of the JoURNAL, 
has shown remarkable progress within the past 
few years. The number of students in attend- 
ance has steadily advanced, from 62 in 1885-86 
to 184 in 1890-91. 

The faculty for the coming academic year has 
been reorganized. Prof. D. R. Jaques has re- 
tired, and Austin Abbott, LL.D., the well-known 
author of numerous legal treatises, has succeeded 
him as Dean of the Law Faculty. 

Prof Christopher G. Tiedeman and Prof. 
Henry W. Jessup have also been added to the 
teaching force of the school. 

Another new feature of this year’s announce- 
ment is the graduate course of one year leading 
to the degree of Master of Law (LL.M.) This 
course is open to all candidates who are Bach- 
elors of Law. The studies include historical 
jurisprudence; advanced constitutional law, in- 
cluding the police power and municipal corpor- 
ations; and methods of legal reasoning. 

*K 
* * 

Ata meeting of the Executive Committee of 
the Indiana Bankers’ Association held on July 
15th, it was resolved to change the time of meet- 
ing from August 5th to August 26th and 27th, 
and the place from Indianapolis to West Baden. 
This was done on account of the bankers 
throughout the state being unusually busy now, 
helping to handle the large wheat crop that is 
at present being marketed in Indiana. West 
Baden is one of Indiana’s most delightful sum- 
mer resorts, and it will be a splendid place for 
the tired banker to spend a few days taking 
much-needed rest. 

* * 

THE Pennsylvania legislature has enacted a 
Saturday half-holiday law, which was signed by 
the governor on May 7. The law, however, 
does not prevent ‘‘any bank from keeping its 
doors open or transacting its business on any of 
the said Saturday afternoons, if by a vote of its 
directors it elects to do so.” 











